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When Congress enactdte Patient Protection and Affordable Care 6&€A) in 2010, it

required employmerbased health plarend health insurance issu¢éoscover ertain preventive

health services withowbstsharing Those servicebecause of agency guidelines and rules,

would soon includeontraceptiorfor women 7 Kddnfaceptive coverage requirementR tbntraceptive mandate DV LW
came to be knowrwasheavily litigated in the years to followThese challenggsimarily concerned (1ywhat types of
employers and institutiorshould be exempt from the requirement based on their religious or oljeations to
contraception; (2)vhat procedures the governmean require for an entity to invoke a religisbased accommodatipand

(3) how much authority federal egcies have to create exceptibmshe coverage requiremeis originally formulated,

only houses of worship and similar entities were exempt ffemequirement, but the government lattded an
accommodatiomprocesdor certain religious nonprofit organizations.

September 23, 2019

OnJune 30, 2014, the Supreme Court helBumwell v. Hobby Lobby Stores, Irthat thecontraceptive coverage
requirement violated tieral lawinsofar as itlid notalsoaccommodate the religious objections of closely heldpfofit
corporationsThe law at issuén that casé the Religious Freedom Restoration AEt1993(RFRA)2 prohibits the federal
governmentt URP 3VXEVWRWILID CSBUERQ GV H[H Udkdepthinéer nddb®@ titurRstances. Since
Hobby Lobbythe agencies tasked with implementihg ACA havefaced numerouburdles in their attempts to
accommodate the interests of sincere objeatbiile minimizing dsruptions ¢ the provision otostfree contraceptive
coverage to womer.helower courtssplit on whethethe accommodation processvhich requiredeligible objecting

entities to notify their insurers tihhe government that they qualifiéak an exempon 2 substantially burdened KH REMHFWR L
exercise of religion. Initially, most circuit courts rejected the view that such an accommodation triggered, facilitated, or
otherwise made objemtscomplicit in the provision ofoverage, denying their RFRA clain#stter consolidating some of
these cases for revievhgSupreme Countltimatelyvacated and remand#éuke decisionsvhen thegovernment and the
objectingpartiessuggestedhat a soluttn might bereachedso that theR E M H ¥ &£LvUid provide the guired

coverage without notice from the objectipgrties

However, following a change in presidential administratiba,implementing ageiesreevaluated anceversedheir

position on the legality adhethen-existingaccommodation processoncludingthat it violated RFRAvhen applied to

certain entities. The agencieptedto automatically exempt most nongovernmental entities that eojexproviding

coverage for some or all forms of contraceptionaligious or moral grounds. Thesgpanded exentipns sparked a new

round of litigation based on claims that the agencies exceeded their authority under the\Adl#texfederal requirements

for promulgatingnew rulesFederal courts have preliminarily enjoined the government from implementiegpaaded
exemptionsAt the same time, the government is largely precluded from relying on the prior accommodation process as a
result of a nationwide injunction issli®y a federal district court.

From a legal perspective, Congress has several optionkfdying the scope of the contraceptive coverage requirement
including through amendments to the ACA and RER#&r now theimplementing agencies and tbeurts willlikely
continue to grapple with the extent of the mandate and its compliance with &kRother legal protections.
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The Contraceptive Coverage Requirement and Legal Challenges

UHTXLUHG HPBZHRHGD D QB E® BEDOWK L QVR FIRQY FH I[PV
SUHYHQWLYH KHDOWKNAMBUEZRBNW X IHNFEDRMWME R1 DIJHQF\
JXLGHOLQHY RS WRRHY LQFOXGH FRQ@WH DIFE B WD R F RRWIRFHS W

FRYHUDJH UHVRPHWRRGWKREBR QWUDFHSWLKBMDEGBDWHG
VLIJQLILFDQW S& EH.FD ROHRESIREBE QAWM U H T X VWK B H QWD ) HH G
PDNH FRQWUDFHSWER B VARE® H LDAHREO DU IRRPIRIIPHKEMD FHAK
HTXDQBWRQHQWWKDOKW\FHRLVHG DU HE. REW HEFMHBRR WR SD\LQ
RWKHUZLVH KDYLQJ D UROH LRUWKRP B URY D\OLAR QR RFIFKRRYIHFFDQ W U D
6XSUHPH &RXUW ILUVW WRRQ WS DIF i & ROROHE G BRIFY FIVORY WHOH LQ
%XUZHOO Y +REE\ /R BER BN R B BBRDQFPWVKWES UHTXLUHPHQW GLG
SURSBIEIFRPPRGDWH WKH UHOLJLRXV REMHEFWLRQV RI FORVHO\ K|

6LQFRIEE\ /REEIDO FKDOBGRQWHM PHRSWKWH FRYDHYUD FR QWIGXHBP H
OHDYLQJ WRIB WEREBHRAHWEHOLMNXLUHPHQW LQ DEKQRHEBWDLQ OH
IHGHUDO FRXUWNK I& O IDEDE FRWPRIR G D W LR V8 U\R K MMWR® IV Q

VKLIWHGSWRMLER OLW\ WR S DRYY RG M HFRW HQ D HP SORRHU WR LWV L
HPSOR\HU FHUWLILHG EBEWY UHORUWRRY WEMHEWHUGWDLQ OHJIDO |
DFFRPPRGDWLDRE MWEPH QGEMNPLEHELRWE@® DXWRPDWLFDOO\ H[HPSW P
QRQJRYHUQPHIQW B ONKE& WIRWY HHNEIH H B FEQWHEBHQWI LR XV RU PRUD

WKHQ & R GIIQUDHAWNKHHG3DWLHQW 3URWHFWLRE PL@G $1IRMWGDEOH

1 SeePub. L. No. 114148, tit. |, subtit. A, § 100Isubtit. G, §1562(e)¥f), 124 Stat. 119, 13270(Mar. 23, 2010)

Cost sharing refers to cof-pocket charges that the insured individual has to pay, such as a copayeitenirance, or

deductible SeeCtrs. for Medicare & Medicaid Serv€pst SharingHEALTHCARE.GOV,

https://www.healthcare.gov/glossary/cssiaring/(last visited Sep3, 2019)(statingW KDW FRVW VKDULQJ 3JHQHUDC
includesdeductibles, coinsurance, a®tlRSD\PHQWY RU VLPLODU FKDUJHV’

2E.g, Health Res. & Servs. Admin,RPHQ TV 3UHYHQWLY H, 6IRSAYLE AWV Xris&GgdvOnoQehs/
guidelines/index.htm({last updated Sept. 2018); Group Health Plans and Health Insurance Issuers Relating to Coverage
of Preventive Services Under the Patient Protection and Affordable Care Act, 76 Fed. Reg. 46,621 (Aug. 3, 2011)
(effective Aug. 1, 2011).

3 E.g, Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 692 (2014); Pennsylvania v. President United States, 930
F.3d 543, 556 (3d Cir. 2019).

4 See, e.gINST. OFMED., CLINICAL PREVENTIVE SERVICES FORWOMEN: CLOSING THEGAPS10467,10940(2011)

(finding that contraception and contraceptive counseling are effective interventions to reduce unintended pregnancies

and promote healthy spacing between pregean®rief of Amici Curiae American College of Obstetricians and

Gynecologists et al. in Support of the Government at 1, Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682 (2014)

(Nos. 13354, 13 VWDWLQJ WKH RUJDQL]DW L BsQoife fiHéngéidf MAdpaveiL QFUHDVHG DFFH
SUHVFULSWLRQ FRQWUDFHSWLYHV LV DQ HVVHQWLDO FRPSRQHQW RI HIITHFWLY
WKH 1DWLRQDO :RPHQ Y V-Hibhz Other@WdnizZatidong &s ArhiEMZuriae in SuppothefGovernment

at 3,Hobby Lobby573 U.S. 682 (Nos. 1354, 13 DUJXLQJ WKDW *E\ DGGUHVVLQJ JHQGHU JDSV
and remedying the sex disparities inherent in failing to provide health insurance coverage for contraception and related

services, the contraception regulations advance the compelling governmental interest in ending gender discrimination

DQG SURPRWLQJ JHQGHU HTXDOLW\’

5 See, e.gPetition for a Writ of Certiorari at 1, Little Sisters of the Poor Home for the Aged v. Buuddik(v.

Burwell), 136 S. Ct. 1557 (2016) (No.-15 VWDWLQJ WKDW WKH 3/LWWOH 6LVWHUV VLQFHUHO\
FRPSOLDQFH PHWKRGV ZRXOG PDNH WKHP PRUDOO\ FR#SHohby LMby Q JUDYH VLQ’
573 U.S. 682Nos. 13354, 13356) (explaining that Hobby Lobby objected on religious grounds to covering four

particular contraceptive methods).

6573 U.S. 682.

71d. at 736.

8 SeeMassachusetts v. HHS, 923 F.3d 209, 215 (1st Cir. 20 BR WL Q J W K D W cénsigemet Qdissuie fidhX L W V

ODWH WR HDUO\ " ZLWK HLJKW KROGLQJ WKDW WKH DFFRPPRGDWLRQ SU

H[HUFLVH DQG RQH KROGLQJ WKDW LW GLG
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REMHEWRRIQWRUH WKDQ W HRW IMEDEVXLWY FKDOOHQJILQJ WKH HIS
H[HPSWDRQMUDO FRXUWYV KDWREQHGUPRBREYPSOHPHQWLQJ WK
H[SDQGHG HPKR®WMLWRRVH FKBGWHYKHWBBRPAMHBH WKH JRYHUQI
ODUJHO\ SUHFOXGHG IURP UHO\LQJ RQ WKH SULRU DFFRPPRGDW
LOMXQFWLRQ LVVXHG E¥D IHGHUDO GLVWULFW FRXUW

7KL UHSRUW EHJLQV E\ H[SODLQLQJ WKH VWDWXWRU\ DQG UHJXC
FRQWUDFHSWLYH FRYHUDJH UHTXLUH PMGWM F LW REGNQREEFEDSV W |
EHIRUH GLVFXVVLQJ WKH DJHQF\ DFWLRQV WDNHQ LQ UHVSRQVH
&RXUW UXKHPYWIBPWHGRQ 1H[W WKH UHSRUW GLVFXVVHV FRXUW |
WKH FRYHUDJH H[HPSWLRQV DQG D FRRPPENGHRDRQWL AV FROX GLQ J
DSSHEORDUWWRHUYMLUG )LIWKMPQIGEUD®IMNRKY UHSRUW FRQFOXGHV :
VRPH FRQVLGHUDWLRQV IRU &RQJUHVV LQFOXGLQJ EURDGO\ LG
VFRSH RI WKH FRQMIDD A HSHTLXYLHU IFPHQ W

The Contraceptive Coverage Re

7KH IHGHUDO FRQWUDFHSWMYHP N RIN3HRUADMHKCHWH 3 X9R WRHBIFGNQIBROH D Q G
&DUHEMW ZDV GHYHORSHGXEY 8 TRPRH@UAL B)6L BH O ¥ QdHHM RDUHG UXOHYV
WKH $&BULRXV IHGHUDO DQG VWDWH UHTXLQHHAB/GRGARBHEWDWHG
FRQPMAHBIV L Y HPBIOUWWKLEEXMN PRUH WKDQ KD®O0 ROQWRKRYWHAMDYHYV UHTXL
SUHVFULSWL R g CeREXW\ BARHSAMIVR/QZDYV W\S LFRWYVWD UIXEMHFEFW WR
UHTXLUHPKH WEFRISHD RHLRRSWUR®WKHVH VWDWDOHMUHHG XLUHPHQW YV

9 SeeReligious Exemptions and Accommaodations for Coverage of Certaieftrew Services Under the Affordable
Care Act, 82 Fed. Reg. #B2, 47799 47,809, 47,83%0ct. 13, 2017) (effective Oct. 6, 2017) [hereinaReligious
Exemption IFR]; Moral Exemptions and Accommodations for Coverage of Certain Preventive Serviceth&nder
Affordable Care Act, 82 Fed. Reg. 47,838, 47,862 (Oct. 13, 2017) (effective Oct. 6, 2017) [hereinafter Moral
Exemption IFR].

10 SeePennsylvania v. Trump, 351 F. Supp. 3d 791, 803 (E.D. Pa. 2019) (challenge by Pennsylvania and New Jersey);

California v. HHS, 351 F. Supp. 3d 1267, 1279 (N.D. Cal. 2qtBallenge by California, Connecticut, Delaware,

Hawaii, Illinois, Maryland, Minnesota, New York, North Carolina, Rhode Island, Vermont, Virginia, Washington, and

the District of Columbia)Massachustts v HHS, 301 F. Supp. 3d 248, 2@D. Mass. 2018fchallenge by

Massachusetts).

11 SeePennsylvaniavAUHVLGHQW 8QLWHG 6WDWHYV ) G G &LU XSKROGL
nationwide preliminary injunctionCalifornia v. HHS, 351 F. Supp. 3d 126801(N.D. Cal. 2019)granting a

preliminary injunctionlimited to the plaintiffstates)appeal filed and argued sub no@alifornia v. Azar, Nos. 19

15150 et al. (9th Cir. 2019).

12 SeeDeOttev. Azar, No. 4:18v-008250, 2019U.S. Dist. LEXIS 137849, at *4%4 (N.D. Tex. June 5, 2019).

13 Subsequent references to a particular circuit in this report refer to the U.S. Court of Appeals for that circuit.

14 SeeBurwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 697 QRWLQJ WKDW 3&RQJUHVV LWVHOI
VSHFLI\ ZKDW W\SHV Rl SUHYHQWLYH FDUH PXVW EH FRYHUHG” XQGHU WKH $&$
that decision, which it didin cod XOWDWLRQ ZLWK 3D QRQSURILW JURXS RI YROXQWHHU DGYL
in agency guidelines and rules).

15 SeelNsT. OF MED., supranote4, at 47,51 62 (providing background on federal and state laws about preventive

services coverage)

161d. at 51, 108 (citindBLUE CROSSBLUE SHIELD Ass i, STATE LEGISLATIVE HEALTHCARE AND INSURANCEISSUES

2010SURVEY OF PLANS (2010) andSUTTMACHER INST., INSURANCE COVERAGE OFCONTRACEPTIVES(2011)).

17 Seel aurie Sobel et al., Issue Bri&tate and Federal Contraceptive Coverage Requirements: Implications for

Women and Employers.)) O0DU While a®number of states had contraceptive edaitss that required

plans to cover some or all methods, esfsring typically applied.

8SeelDWTO &RQI RI 6WisWardce BdveM@z BonOohirbiception LawCSL (Feb. 2012),

Congressional Research Service 2
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0R U HRIBIFK IV VOB\BHH OREHAE WR LQVXUDQFH SODQV WIQIBW >ZHUH@
LQGLYLGXD O V" Q48 KQRWEINERDWMHA/TRG RVYISB Q WRHDHIBNV K SODQV
DOVR NQRZIXQIHE KD ZRVFK Q IRD FRYHRWEHIUH HBBROOHG
LQVXUHG SODQV DUH JRYHUQHG E\ WKH (PSOR\HH 5RWLUHPHQW
D 1HG H UADKIDHAHAJ D O QIVHS LLRGRHRWADV $HH IFS WIHFY H\QRAULYEMFHRW H W K H

$& ¥ IHYHUWKHOHVYV ZKHWKHU DV D PBPRWWUSRIL 9D HR U Q\QDGC IO/
IHGBODIXQGHG LQVXRBDIONRGHWRRUPRRFHEPRYHLDIH IRU FRQWUDF
EHIRUH WKH IHGHUDO FRQWUBFHSWLYH FRYHUDJH UHTXLUHPHQ\

'LWK WKH HQDFWPHQW RI W KHi 3 %P SEFRQBEBRMGE KHDOWHK SODQV D
KHDOWK LQVXUD Q FHVRR YKRIW RN VWOUHUNH  KZH. DVOKWR K W HFRY/IWF H V

http://www.ncsl.org/research/health/insuraitoweragefor-contraceptiorstatelaws.aspx VW DWLQJ WKDW VWDWHYV 3
exemptions from contraceptive coverage, usually for religious reasons, for insieerployHUV LQ WKHLU SROLFLHV’
Susan J. Stabil&tate Attempts to Define Religion: The Ramifications of Applying Mandatory Prescription
Contraceptive Coverage Statutes to Religious Emplog8&idarv. J.L. & Pus. PoL ¥ SORVW EXW QRW
all, of the state statutes that mandate prescription contraceptive coverage contain some exclusion for churches and other
UHOLJLRXV RUJDQL]DWLRQV 7KRVH H[FOXVLRQV DOdiméhiCeiireceptype YDULR XV ZD\V
Coverage Laws: EliminatinGender Discrimination or Infringing on Religious Libertie€®U. CHI. L. Rev. 1867,

Séme state laws have no religious exemptions. Additionally, some exemptions apply to employers,
others to insurers, and some to both. Other exemptionspply to a specific group of employers or insurers. Some
exemptions apply to any religious employer or insurer that has religious beliefs against contraception and elects to
invoke the exemption.
191NsT. OF MED., supranote4, at51.

201d. at 48, 51see alsdMassachusetts WHS, 923 F.3d 209, 218 (1st Cir. 2019)ating that two Massachusetts laws

adopting contraceptive coverage requirements for empl®y8rR Q VR U H G K H BoDaphly t8 seiinQuved®lais, 3

because such plans come un@#RISA] WKLFK SUHHPSWV V\Wihwetindudeti @mWIKRQ HPSOR\HU

LWVHOI FROOHFWYVY SUHPLXPV IURP HQUROOHHY DQG WDNHV RQ WKH UHVSRQVL
FODLPV  DQG PD\ 3 FRQWUDFW IRU LQVXUDQFH VHUYLFHYVY VXFK DV HQUROOPHQV
third pD UW\ D G P L QtisVioV MdaidairR & Medicaid ServSelfinsured PlanHEALTHCARE.GOV,
https://www.healthcare.gov/glossary/sgi§uredplan/(last visited Spt. 23 2019).

21 SeeFMC Corp. v. Holliday, 498 U.S. 581,64 (1990) LQWHUSUHWLQJ (5,6%3TV SUHHPSWLRQ SURYLVL
selfIXQGHG (5,6 SODQV IURP VWDWH ODZV WKDW pUHJXODWH LQVXUDQFH 7" FR!
regulate it indirectly througgy HIXODWLRQ RI LWV LQVXUHU DQG LWV LQVXUHUTV LQVXUDQFI
6WDWH PD\ QRW UHJXODWHA4L))\see geRaralHeqlth Plan8 86B&nefits: ERISA.S.

DEPARTMENT OFLABOR, https://www.dol.gov/general/topic/healtttans/erisdlast visited Spt. 23 20 1& general,

ERISA does not cover group health plans established or maintained by governmental entities, churches for their

employees, oplans which are maintained solely to comply with applicable workers compensation, unemployment, or

disability laws.”

22 |NST. OF MED., supranote4, at48 #49.

231d. at108;see alsd<AISER FAMILY FOUND. ET AL., EMPLOYER HEALTH BENEFITS 2010ANNUAL SURVEY 1,186,196

(2010)(stating that 63% of nonfederal private and public employersépopH G SWKDW WKHLU SODQ ZLWK WKH O
enroliment cover[ed] prescription contraceptives, such as birth control pills, patches, implants, shots, IUDs, or

GLDSKUDJPV ~ DQG WKDW GLG QRW NQRZ ZKHWKHU WKHLU ODUJHVW SODQ F

2 $&STVYVSHULWLYH KHDOWK VHUYLFHV UHTXLUHPHQW DSSOLHV WR D 3JURXS KHD!
JURXS RU LQGLYLGXDO KHDOWK B@ydX U DQ F&HRRWIHLLD 31 Dieormaindixd KTtDV 3VKRUW
GXUDWLRQ L @nxdtedhtaltbpaGare not subject to the requiremedee id§ 300gg91 (stating that
S3ULQGLYLGXDO KHDOWK LQVXUDQFH-WRNHPUOUREWHG G Rid. 8 ¥BERR\D LLGQAOOUBDH FKR U\
VWDWLQJ LQ D VHFWLRQ SHHDMOMNIKQ S@D QR "3 KM IPFUKWHJIIHG DPHQGPHQWY WK
WKH SUHYHQWLYH KHDOWK VHUYLFHY FRYHUDJH UHTXLUHPHQW GR QRW DSSO\
LQ ZKLFK DQ LQGLYLGXDO ZDV HQUROOHG R QUHKID IGEOH R | RH Q@ B HWRKHHQWY K 61DIUJ
UHQHZV VXFK FRY HU D Gidup HealthPlanXdand HealhWridurance Coverage Relating to Status as a
Grandfathered Health Plan Under the Patient Protection and Affordable Cad Aad. Reg. 34,83 34,540 (Jun.

QRWLQJ WKDW 3JUDQGIDWKHUHG KHDOWK SODQV DUH QRW UHTXLUHG W
SUHYHQWLYH KHDOWK VHUYLFHY EH FRYHUHG ZLWKRXW DQ\ FRVW VKDULQJ’

Congressional Research Service 3
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VKD & LQBESSURY MEHRAQ | L F D OFR YUHHIIDXMAKHWH V SHFMR W R ZRPHQ
SSUHYHQWLYH FDUH DQG VFUHHQLQJV DV SURYLGHG IRU LQ |
+HDOWK 5HVRXUFHV DQG 6H{FBISHBW KGO LK MV8UD WHERODUWPHQW R
DQG +XPDQ 6HUYLRHWSO#6PHQW WKLV UHTXLUHPHQW ++6 FRPPL
,QVWLWXWH R % MGR AL H2®ZKDW SUHYHQWLYH VWUYLFHV DUH
KHDOWK PRICB26 QW V | L Q\DKRIIHERRPP KOG +56$ FRQVLGHU LQFO
WRIKKOO UDQJH RI )RRG DQG 'UXD$GPRYHGNUDQW RDFH$W L@ H PHW
VWHULOL]DWLRQ SURFHGXUHV DQG SDWLHQW HGXFDWLRQ DQG
FDSDPEIBSWRQJ RWKHU UFHPDYRMKGBWDOWHPDWLF HYLGHQFH UHYLHZV
SHHBYLHZHG VWXGLHYV SURYLGH HYLGHQFH WKDW FRQWUDFHSW
HITHFWLYH DW UHGXFUQD XELBNW HOGKDBG LGHQWLILHG DV D VSHF
KHD O WK+ 5RD DGR SWKHV, Z0HFRPPH QG B WX BIBMY L Q:RP HIQ
BUHYHQWLYH 6HU Y¥I5/6I$VI XK CERMMQMFESURYHG FREWUDFHSWLRQ
SUHVFBLEHG

25 SeePatient Protection and Affordable Care Act, PulNo. 111148, tit. I, subtit. A, 81001, 124 Stat. 119, 131

(Mar. 23, 2010) (codified at 42 U.S.C. § 30atg(a)) UHTXLULQJ 3DW D PLQLPXP " FRYHUDJH IRU DPRC
FHUWDLQ LPPXQL]DWLRQV DV ZHOO DV 3SU HhitireQ wd addlebderitisl TREAGAVFUHHQLQJV ™ |
incorporated the preventive health services coverage requirements into ERISA and the Internal Revefee @bde.

at tit. I, subtit. G, 81562(e), 124 Stat. 119, 270 (codified at 29 U.S.C185d);id. attit. |, subti. G, §1562(e), 124

Stat. 119270(codified at 26 U.S.C. 8815). ERISA is a federal law implemented by the Department of Labor that

provides minimum standards for group health plans offered by piseater employers, as well as health insurance

issues offering coverage in the group mark&eeHealth Plans & Benefits: ERISA.S.DEPARTMENT OFL ABOR,
https://www.dol.gov/general/topic/healftans/erisdlast visited Sept. 23, 2019). The DepartmerthefTreasury

administers and enforces the Internal Revenue Code, and its provisions governing preventive services also apply to

group health plans and health insurance issuers in the group nSeé28. CF.R. §54.98152713 getting out the

preventivehealth services coverage requirements with respect to group health plans and issuers offering group health

insurance coverage)

2642 U.S.C. $00gg13(a)(4).

2710M, which is now called the National AcademiyMedicine, is a nonprofit organization affiliated with the National
Academies of Sciences and Engineering that advises on matters of Abkaiiththe National Academy of Medicine
NATIONAL ACADEMY OF MEDICINE, https://nam.edu/abodhenam/(last visited Spt. 23, D19).

2 :RPHQYV 3UHYHQWLY H, 6iRSAYLFSH VWi X is&dedro@etgtidelines/index.htm(last updated
Sept. 2018).

29|NsST. oF MED., supranote4, at10940.

301d. at 104, 109 (citing HHSHealthy People 2020: Topics & ObjectiyéEALTHY PEOPLEGOV,
http://www.healthypeople.gov/2020/topicsobjectives2020/default @smessed Apr. 19, 2011¥ege generallHHS,

Healthy People 2020: Family PlanningeaLTHY PEOPLEGOV, https://www.healthypeople.gov/2020/topics
objectives/topic/familyplanning ODVW DFFHVVHG 6HSW VXPPDULJhppodeWKH IDPLO\ SO
pregnancylanning and spacing, and prevent unintended pregriancy

31 For brevity, this report refers to the FPB S S U Rohkta@eptive methods, sterilization procedures, and patient
education and counselingUHIHUHQFHG LQ WKH +56% JXL GRIQWQ B ¥ HBWiIFrRQW URBFHRER/QRQ D F
VHUYLFHV ~’

2 :RPHQYV 3UHYHQWLY H, 6iRSAYLFSH VW X Is&Ededao@ehstidelines/index.htmllast updated

Sept. 2018). Other covered sepsdncluded gestational diabetes screening for pregnant women, lactation support and

counseling, annual HIV counseling and screening for sexually active women, and domestic violence screening and

counselingld. HRSA amended its guidelines in 2016 basedbnUHY LH Z E\ @&iniSianQadademit, and

consumeifocused health professional organizatiohnsRPHQ TV 3UHYHQWLYH,6RSAYLFHYV *XLGHOLQHYV
https://www.hrsa.gov/womerguidelines2016/index.htm(last updated Oct. 2017). The panel continued to

U H F R P Rirt@iGrahge of femaleontrolled [FDA}approved contraceptive methdds OLVWHG LQ WKH XSGDWHG +
JXLGHOLQHV DMUVWXHE6DUMHV DRG CRA@VWU XEssbase@metQoddH U.\MiLvid s \deBidrig JrH
DOWHUQDWIYH PHWKRG ~
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7KHM56 9 9XLGHOLQHY DSSOLHG WR SODQXWWUWY ERZHYBUQJ RQ RU
WKH[HPSWH GUFRHHU\WIDR)QV 2HRRSO\RN M LRV DZRGJ FKIUSV DL Q WHORBWHG HQ\
SULPDULO\ HPSOR\HG DQG VHUYHG SHU¥RQV ZKRABKDUHG WKHLL
D Q QR X Q\HHRES BUDIW KDURRRY HU GIRHQWF H P H Q WD R W K Al XALRIYHPWH Q W
IRU FHURMH[GPRSOMS URILW RUJDQL]IDWLRQV ZLW K/ RPK RIL XV RE M H
IRUP\FRQW U DFEXEWHRRH BVOWXKI D R OSOURILEVYH RPIDQL]DWLRQV

2Q -XO\ IROORZLQJ D QRWLFH PG WKPPHIGW USHRIEER®W RI /DERU
DQG WKH '"HSDUWPHQW RI WK MBHDRWNOWN GUDOE HHSOM®ARP HQ W V
3VLPSOLI\ DQG FODULI\ WKH UH O RIE\RW B EHPLSKROGFE RE PR S WWR Q
HOLJREDMHQ LPIWHRDNVOH FRQWLQXHG SWRR D XBMURRIR DNV E66$ WR
H[HPSWRRWKH FRYHUD J K RMVIKL RHEHRIIWMMERY QR ORQJHU UHTXLUF
WKRVH HP XDRAKMKN MFXRF RI UHODWRKMYRXIIEBRAVPD UL O\
HPS®RG VBHYMRQV ZKR VK DUSJHL RWKRWIK@HOW W IRUWKH H[HPSWLR

7KH SXAOMHRWDEOLVKHG DQ DFFR¥PRIAEWHRRUSD R E HDW LIRQV
HVVHQWLDOO\ QRQSURQM WIKHOH OLR XK Xk R B RHIPMOR QIR WPR/ R

B :RPHQTV 3UHYHQWLY H, 6RSAMLFEHNVWI KIsSdo@diodéhgtidelines/index. htmflast updated
Sept. 2018).

34 SeeGroup Health Plans and Healtisurance Issuers Relating@overage of Preventive Services Unther Patient

Protection and Affordabl€are Act 76 Fed. Reg. 46,621, 46,623 (Aug. 3, 2011) (effective Aug. 1, Z8ltjorzing

+56% WR H[HPSW 3UHOLJLRXV HPSOR\HUV ~ GHILQHG DV HQWLWLHYV ZLWK 3WKH 1
WKDW 3SULPDULO\" HPSOR\ DQG VHUYH 3SHUVRQV ZKR VKDUH >WKHLU@ UHOLJL
statusesu HU WKH ,QWHUQDO 5HYHQXH &RGH IRU 3SFKXUFKHV WKHLU LQWHJUDWHOC
FKXUFKHVY DV ZHOO DV WR WKH H[FOXVLYHO\ UHOLJLRXV DRBWlaYLWLHYV RI DQ\ L
note9, at47,795(noting that HRSA exercised its discretion to adopt a religious empéagenption the same day that

the Departments issued th2D11rule authorizing such aexemption)

35 Group Health Plans and Health Insurance Issuers Relating to Coverage of Preventive Services Under the Patient
BURWHFWLRQ DQG $IIRUGDEOH &DUH $FW JHG 5HJ JHE ILQ
exemption fromhe 2011 interim rule without change and establishing ayeaesafe harbor for other objecting

nonprofits);see alscCTR. FOR CONSUMERINFO. & INS. OVERSIGHT, CTRS. FORMEDICARE & MEDICAID SERVS,,

GUIDANCE ON THE TEMPORARY ENFORCEMENTSAFE HARBOR FORCERTAIN EMPLOYERS GROUPHEALTH PLANS AND

GROUPHEALTH INSURANCEISSUERS WITHRESPECT TO THEREQUIREMENT TOCOVER CONTRACEPTIVE SERVICES

WITHOUT COST SHARING UNDER SECTION 27130F THEPUBLIC HEALTH SERVICE ACT, SECTION 715()(1) OF THE

EMPLOYEE RETIREMENT INCOME SECURITY ACT, AND SECTION 9815@)(1) OF THEINTERNAL REVENUE CODE (2013),
https:/iwww.cms.gov/CCIlIO/Resources/Regulatiand-Guidance/Downloads/preventigervicesguidancet-28-

2013.pdf(extending the 2012 safe harbor to plan years beginning before Jan. 1, 2014).

36 Coverage of Certain Preventive Services Under the Affordable Care Act, 78 Fed. Reg. 39,870, 39,871 (B&)ly 2, 20
[hereinafter 2013 Rule].

37 Unless otherwise noted, each of the regulations discussed in this report was promulgated by all three departments.
382013 Rulesupranote36, at 39,870.

391d. at 39,8965ee alsdJ.S.DEP § OFLABOR, FAQS ABOUT AFFORDABLE CARE ACT IMPLEMENTATION PART 36, at 6
(2017),https://www.dol.gov/sites/default/files/ebsa/abebsa/owactivities/resourceenter/fags/acpart 36.pdf
UHIHUULQJ WR UHOLJLRXV HPSOR\HUV DV 3SDXWRPDWLFDOO\ H[HPSW’

402013 Rulesupranote36, at 39,873t 6SHFLILFDOO\ WKH 5XOH GHPRDIHG 3UHOLJLRXV HPS
organization that is organized and operates as a nonprofit entity gefdrred to in sectioB033(a)(3)(A)(i) or (iii) of

WKH ,QWHUQDO 5HYHQXH & RIGH3FBB6. That Eevtidn Bfth® Takl Gode, in turn, referred to

SFKXUFKHV WKHLU LQWHJUDWHG DX[LOLDULH&5wBIQ$tofR exeltsay LRQV RU DVVRFL
UHOLJLRXVY DFWLYLWLHN. BWDQ\ UHXKIH DRPHWQBHGHWHILQLWLRQ RI 3UHOLJLRXV H
for plan years beginning on or after August 1, 20d3at 39,870.

41 To qualify as an eligible organizati, an entity must (19ppose providing coverage for some or all of the required
FRQWUDFHSWLYH VHUYLFHV 3RQ D bé&&rogpWfitRmtity thad haldsmseN/olR &M FekgilusR Q V-~
organization; and SF RP SO\ ZL WK WcKrtificatisroréqliivemeht© 2013 Rukejpranote36, at 39,896.
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FRQWUDFHSHVDRRORPPRGDWLRQ DOVR H[WHQGHG HOR MERGHQW Kt
LQVWLWXWLRQV FI(®&LJKEOHHRUFDYDERBRRION ZLWK WKH FRQWUL
FRYHUD JHPHIQTRIES O HWHEMU B/ LILFDWLRQ IRUPQSUPIQGGHG E\ ++6
VHQGLQJRFRSLHVRRUHER Q VR WU WS UG\ D G P L DISMDWDIVRIDL FD E O H
JRUQVXUHG §C D@ VU ITEMVWKHUSRIQH UHFH L SW \RRHD@F B UMALVIORD WL R Q
H[FOXGH FRQWUDFRSWALKH ¥RE WIRIFHRERBMWKIHE DSSOLFDEOH S
EXW VHSDUPW B@YT 3BYFHGX®ROMW UDFHSWLYH VHUYLFHV IRU WKH H(
DQG WKHLU £ HRWHIOBLDXUIBHNS YOKH V W D W3$GX W R © WESWKRN D
FHUWLILFDW L R QV KSROO0XG CEGHFLRRIBY WRIQW RDIF HSWA Y B (BHEXH DIQ/GY
UHVSRQVLEOH IRW SURYI\E DR PRYGHLWLRQ WKH FWBWUELKHFDWLRQ
73$ZRGOEH F®RHLQVWUXPHQW XQGHU ZKIZKK WXB H OB OXLW RS HUIDA
LQV X UHUUPW K 31U RAEK/DHR WK L ] VR LRFROW L LFE SDQWS\D WW DW VHSDUL
SD\PHQWV ZRXIRE® BREPEHVLRQ DQG W RXW G MVERRILIQ QU\MHUILRQ
RU IXQGLQJ V¥FK FRYHUDJH

RFRA anHoltbthye Deklbipion

1IXPHURYYDQL]DWLRQV ILOHG ODZVXLWV FKDOOHQJLQJ WKH FRQ\
WIOHF FRPPRGDWRBORIUVRRWKW U FO DL PIVU JWEHEYW B/ BIL QM LW H P H G
YLRODWHG WKH 5HOLJLRX\RI)UH B 5EBP 5H)5% W R LD WALGRHU WV W D W X W
HQDFWHG LQ(RSVBRPHOHWWRY VD RQ Y6 XERIWWPKH & RXBWGEPBLVLRQ

WKDW WHH[HUFLRH V&IOD X VBV WGFRHM GRWQWH TXLUH WKH JRYHUQP}
UHOLJLRXV REMHFWRUV |URP(PAHHBH X Q G H D SCSIDU BR)B G UTFDXPW W D ¢

42 The accommodation took effect for plan years beginning on or after January 12@03KRule supranote36, at
39,870.

432013 Rulesupranote36, at 39,881.

441d. at 39,872, 39,8986. As previously noted, some employers with-sestired plans contract with TPAs to
manage enrollment, process claims, or provide other insurance seBae€srs. for Medicare & Medicaid Servs.,
Selfinsured Plan HEALTHCARE.GOV, https://www.healthcare.gov/glossary/sel§uredplan/(last visited Sept. 23
2019)

452013 Rulesupranote 36, at 39,896.

461d. at 39,880, 39,894. The TPA could make the required payments itself or arrange for an issuer or other entity to do
so.ld. at 39,895.

471d. at 39,894.
481d. at 39,893.

49 SeePennsylvania v. Trump, 351 F. Supp. 3d 791, 800 (E.D. Pa. 20d#)g that during the promulgation of the
UXOH 3D KRVW RI OHJDO FKDOOHQJHV WR WKH &RQWUDFHSWLYH ODQGDWH
ZKLFK HYHQWXDOO\ UHDFKHG WKH 6XSUHPH &RXUW’

50Pub. L. No. 103141, 107 Stat. 1488 (1993)oified as amended at 42 U.S.C.Z®0bb2000bb4). E.g,

&RQHVWRJID :RRG 6SHFLDOWLHYV &RUS Y 6HFT\ RH¥ Y6 VBUBvER P G &LU
Hobby Lobby Stores, Inc., 573 U.S. 682, 736 (2014); E. Tex. Baptist Univ. v. SeB88UE, Supp. 2d 743, 747 (S.D.

Tex. 2013),UHY 1G VK Hex) Baptist Univ. v. Burwell, 793 F.3d 449, 463 (5th Cir. 20t&3ated sub nom.

Zubik v. Burwell, 136 S. Ct. 1557 (2016) (per curiaR@iman Catholic Archdiocese of N.Y. v. Sebelius, 987 ppSu

2d 232, 23687 (E.D.N.Y. 2013)

51 See42 U.S.C. 2000bb (congressional findings and declaration of purpose).

52494 U.S. 872, 881 (1990). Bmith the Court concluded that denying unemployment benefits to individuals who

SLQJHVWHG SH\RWBARKXVSRYVB?PHQWN D FHUHPRQ\ RI WKH 1DWLYH $PHULFDQ &KX
Exercise Clause because peyote use was a crime in thddstat&74, 890. The Court rejected the argument that the

government must exempt religious use from the gem@fdIRKLELWLRQ XQOHVYVY LW FRXOG GHPRQVWUDW
in applying the law to such ude. at 88286 (reasoningthaWR UHTXLUH DQ LQGLYLGXDtRe WR FRPSO\ ZLW
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SURK L EIVG\HIWRIX®I U Q P HHY WENWRPQWLD OO\ EWUHHHQ FL Y B@R D USHOULVIR R
HYHQ LI WK HOBXW GUHRIB HHR XJ H Q H U 5% )5 $B O DRIZE/ L DX FRQID \E X U G H Q
LI WKH JRYHU Q/KHDOQWDSISRINQ] WKH EXUGHD MRPBHOIOIHUVRQ |
JRYHUQPHQW ID® G@W MAKHIWHIHDWYIMF WRIY FK BWBE VU L Qi WKDPW LQWHUH
SVWULFW WWDRWDQG S BAMDLFN QUDHY/AY UV K W/IL LY HEPRIRDBNS VLVR Q D O O\
GHPDQ®IZRIVQ FKDOOHQJHV E\ UHOLJLRXV REMHFWRUV WR WKH |
DSSOLFDEDH GIDEHMD G \E H RK@DAEARKHUW KDV KHOG LV FRQVWLWXWI
UHTXBUHG

7KH LQLWLDO FKDOOHQJHV WR W KH) WREANWDHAWRKE®Y RVMIBRR H U D J H
ZKHWKBURRW FRUSRYHDWLERIRWHHBYWGIS$E DEAG ZKHW K H U

UHT X HPIS@DIRRHERY HU F R QWARU D HFSKWVWRBIQ RIEIND H F MRHGR ODRKHGES V

5)58%7KH 6XSUHPH &RXUW VDRRMKHS BEROBWNGXHR FLORVHO\ KHOG

%XUZHOO Y +REE\ /REEVXMERUB\GHBIEVLRQ RQ -XQH

7KH FKDIOOHR®EE\ /REZKLFK LQFOXGHG YOOW RRE Q B URHRFKADK H)
DQRUD IW VWY WRHHWD PRE®B FW HG KHD 6 WKY [E@YBILR RPRU

WKH P$SURYHG PHWKRGV RI FRQWUDFHSWLR®,QQWRNGHG LQ W
YLHDLIH EHJLQV DR BIFGISHBR-RIHMEKRGY Rl FRQWUDFHSWLRQ
3PD\ RSHWMHWHWXIH |HUW L QIR ®O/G R R IDVQHH DIFLIJLKRKY EHOLHIV
FKDOOEBQJKME WKDW UBHURMUBEN UD QP \WRYFHRIDWH D R H SWKLEKQ

Y LR OD)WHPG

7KH 6XSUHRKHRMRIEW /RBEEKRXJIJK D FRUSKNWDWERRE UBGVED
5)58$2$OWKRXJK 5)5% LWV HOH GYLRRGIRIW UV L\GHE WELR®HR | W K H
FRPPRQO\ NBRZQFIWLRQDU\ $FW GHIL&TFHRE NRHHDRVUHRIBYW R LQFO X G
SXUSRMBHHMHUPLQLQJ WKH PHDQLQJ RI DQ\ $FW Rl &RQJUHVV XC

ERDUG FULPLQDO SURKLELW LWt hisRelidbuszekeftH [FMH SMRZQA AUGIHWYK® 6 WDWHTV LQWH
MFRPSHODRXQQ®% SHUPLW WKDMWJIWXGILRLMRVEHFRRPHID QDZ XQWR KLPVHOIY" DQG |
SFRQVWLW XW LiRtQralitatidn Dréitted))L R Q

5342 U.S.C§ 2000bb1(a).

541d. § 2000bb1(b).

55 Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 728 (2044¢;alsdGonzales v. O Centro Espirita Beneficente

8QLDR GR 9HJHWDO 8 6 UHIHUULQJ WR 5)5%$TV 3SVWULFW VFUXWL
56 Hobby Lobby573 U.S. at 706.

57 See Hobby Lobby Stores, Inc. v. Sebelius, 568 U.S. 1401, #0®&012) This Court has not previously addressed
similar RFRA or free exercise claims brought by closely helgfofit corporations and their controlling shareholders
alleging that the mandaty provision of certain employee benefits substantially burdens their exercise of religion
[Alnd no court has issued a final decision granting permanent relief with respect to such’claims.
58 SeeE. Tex. Baptist Uniy988 F. Supp. 2d at 7467 32QH VHW R F D Vpbfit erbloyer§ isbefore the
6XSUHPH &RXUW $ VHFRQG VHW RI FDVHV ILOHG E\ QRQSURILW UHOLJLRXV RU
omitted)).
59 Hobby Lobby573 U.S. at 682. Although definitions of closelycheorporations vary, a closely held corporation
typically is characterized by a small number of stockholders, such as a-tamnigd company that is not publicly
traded.SeeFrequently Asked Questions, EntitiéRS, https://www.irs.gov/fags/smabusinessself-employedother
business/entities/entities(last visited Sept. 22019) (giving a general definition of closely held corporation).
60 HobbyLobby, 573 U.S. at 70D3.
611d. at 701+ QRWLQJ WKDW WKH IRXU PHWKRGV WR ZKLFK WKHVH SDUWLHV RE
FRQWUDFHSWLRQ FRPPRQO\ FDOOHG pPRUQLQJ DIWHUY SLOOV DQG WZR W\SHV

621d. at 701, 704.
631d. at 708, 719.
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RWKHEZZKH &RXUW UHORWRQHGI WNQDIYHY WHG D PHDQLQJ RWKHU V
'LFRIQDU\ $FW G &S HELW.EFP® ¥R ULKH U MMBIE WG G B/6 W KDW | R U

FRUSRUBWQEBEIRFUNEGLILRQ UHDVRQLQWWKRBVBXWH\QFHRXO0G GR
SUDFWLFHVY WKDW DUH FRPSHOOHG RRFOPBRIOMHG E\ WKH WHQHW:

7KH &RXSWRFEKHGHG WR DQD GAUHD K SIWIKYHH FRKHH ERDH UHTXLUHP]
sVEVWDQWLDOON KK B & BI6 GHHIGRAHMHY K17 HCLRXBY DFFHSWHG WKHL!
DUJXPHQW WKDW SURYLGLQ.RFRQNMUDFHENG FRBWDWH \WRKRVU VL
KHOG UHOLJLRXV EHOLHIV EHFDXVGHMW BKFNWL RHESBEO® RIBEDFR O
$FFRUGLQJ WRWHIGHHBD O FFRRDXWW YV KDY H’ @R HIRWH§ HMVOD GLERMAN V L ¢
EHOLHI DVVHUWHG L\R Q BB BDEFWHH Q VPU WD G WIKKHE BRDOON URIDLHG L\
WR GHWHUPL QB LZKHH 8R4 B KM KUHH O L J 128 K VORI BMKNFEQHRUN
FRQYLFWAREDXVH QR SDUW\ GLVSNRKSHGRRROW V. EQ/RHRDOMN WRI HWEKRIX
IRFXVH® TXL\WK RQKHU WK EXHWGE HEQ WKH FRY EDD MX BWW X IQUAHLPIHI® \
7KH &RXUW FR Q F O XEGHF GVHHW TOW. Z D R/HW KH ZAROCORGR HRQKEAHU V
YLRODWH WKHLWRUHBDEINRMYNR GRPLHIFMRBOVHTXHQFHYV

TKBERXUW QH[W FRQVLGHUHG ZKHWKHU WKH FRQWUDFHSWLYH FR
5)59V VWULFW VFOGXWH@RQRXWNQBWWXEFPHG IRU SXDSBOMMIRI LWV D
WKH FRYHUDJHVBHISKWUWR FQRRSHVHU RPHQAWPDIDUIQWHUHVW
3JXDUDQWHMH®J DAFRAHW V KD OHK@J HRGX B RRQ W UDHRHZSHW HYUH WKW KR G V
&RXFRMQFOXGHG WKDW WKH OHDVW UHVWULFWLHHKEBENQV VWDQG
LWV GLWERVDEPFRPPRGDWLRQ SURFHVV LW SURYLGHG WR QRQSUI
REMHFWLRQV ZKINK LHQ@ VKRGS QRIW WH) FKDIOB P QJIJHRXYV EHOLHIV D

641d. at 707 (quoting 1 U.S.C. § 13ee also idat 706 (reasoning that CongresslPSOR\>HG @ D IDPLOLDU OHJDO IL
ZKHQ LW 3LQFOXGHGQFRB$RW BW LIRDLWHRWKRI pSHUVRQV

551d. at 708.

661d. at 710. For five Memb&lV R1 WKH &RXUW ++67V FRQFHVVLRQ WKDW 5)5%$ DSSOLHG WR
SHIIHFWLYHO\ GLVSDWFKH>G@ DQ\ DUJXPHQW " WKDW WKH WHURSSHUVRQ  LQ 5
at 708. However, HHS and two of the four dissenting Justicgued thatfelSURILW FRUSRUDWLRQV FRXOG QRW
UHOLJLRQ EHFD XV HislthheatidristeXMakufad peFsbnsHot artificial legal entitiése idat 751452

*LQVEXUJ - GLVVHQWLQJ 38 Q W L OCWiKredbgbizewd fa® WRIR @/ FRUS R BDWLIRRD RY WK L'
qualification for a religious exemption from a generally applicable law, whether under the Free Exercise Clause or
5)5% °
671d. at 719 (majority opinion).
881d. at 720, 724.
691d. at 724.
701d. at 725 (qudhg Thomas v. Review Bd. of Ind. Employ. Sec. Div., 450 U.S. 707, 716 (1981)).
11d. at 72023, 726.

721d. at 720, 726. Specifically, the Court observed that failure to provide the required coverage would trigger a

VWDWXWRU\ WDJ[ RI SHU DIIHFWHG LQGLYLGXDO SHU GD\ ZKLOH 3GURSSLQJ
penalties of $2,000 per empl@yper yearld. at 720(citing 26 U.S.C. 881980D, 4980H).

731d. at 726.

741d. at 728 But cf. id. D W VXJIJHVWLQJ WKDW 3*RQH RI WKH ELJJHVW H[FHSWLRQV WKI

XQGHUFXW WKH JRYHUQPHQW IV WiDpWl[RiQdD]he irdreBtdMXevhployers i Woidip§ & WL R Q 3
LQFRQYHQLHQFH RI DPHQGLQJ DQ H[LVWLQJ SODQ"’
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SVHUYH>W@/WDBVHG LQWHTUBHFRVYV GLTREID G RXMWANOKHOG WKDW DSSC
FRQWUDFHSWLYH FRYHUDJH UHTXLUHPHQW WR FORVHO\ KHOG F|

2Q -XO0\ WKH '"HSDUWPHQWYV |LQDREEN GREHIHX @ HRIQQ WKDAS R
HIWHQGHG WKH DFFR®PRGDWURBDGS LRAY BERLOWLY WRRLWRYR@W LWLHV W
DUARW SXEOLFO\ WUDRZH)GIG>BUB @ WOMRUYMWO\ VPDOO QXPEHU R
REMHFW>@ WR SURYLGLQJ FRQWUDFHSWOYBLRRYHEHDQHHEDY VHG R

Leagl Challengaeaos mmew dRle oears s

and Agency Responses

KHQ WKH &RXUW KDQGH®&REREX QRIBEV HSSDRRVIDRIQAILAM AKDOOHQJHYV
WKH FRQWUDFHSWLYHLRRROYDOH WKHX DB HRRAHFRAODWGRQ SURFHV!
XQUHVRWYXHG+LIR QRRQW VXFK FDVH D &EKXHBWHOBMWRREOWJIH
ZKLFKXUBHG REMHMANRL § X FHRQUWAL BINIRAUBPN OR®I G (% 6 SW R WBKH
LQXURUWV3EWVHOI EWMUHSHHRQNG RI UHOLJLRQDIQGYW RBDWIRW RI 5)
$PHQGPHEW FRPOIUVNWYXD@EPLWWLQJ WKH UHIDNH HE@&/ IRRJPDDOROR O G
FRPSOLFLWQUOX® KEIHYWRI XFWEFRQ RI KXPDQ OLIH

$V VKRIQIKQH%6$ )RUPKDG WZR SDJHV WKH ILUVW UHTXLUHG WK

FHUWLI\ FRPSOLDQFH ZLWK WXRA+ RPRREGQBGLWRY REMRDQ)® IFRD W R H
QWLFH WR 73%V

751d. at 728, 73081. Four dissenting Justices argued that the contraceptive coverage requirement did not place a
SVXEVWDQWLDO™ EXU% NG RIQ) MRKH HFBORLMHVEHFDXVH LW RQO\ UHTXLUHG WKHF
XQGLIIHUHQWLDWHG IXQGVY WKDW ILQDQFH D ZLGH YDULHW\ RI EHQHILWYV XQGH
RITHU FRQWUDFHSWLYH FRYHUDJH Zrewhtive Xanicesel \aw eV (Ginsbur@, J, DPRQJ RWKHU S
dissenting). But any decision to use contraception, the dissent emphasized, was with the individual covered by the plan,

not the employer or the governmeldt. at 76061.1 Q WKH GY NN H Q3 Q\@,Rnihnho foGdedisioR ahder

RFRA, allow[ed] areligopnhREDVHG H[HPSWLRQ ZKHQ WKH DFFRPPRGDWLRQ ZRXOG EH KDUP
YHU\ SHUVRQV WKH FRQWUDFHSWLYH FRYHURIMWAUHTXLUHPHQW ZDV GHVLJQHG

61d. at 736 (majority ofmion). Given that holding, the Court concluded that it was unnecessary to reach the Free
Exercise claim raised by some of the challenddrs.

7T Coverage of Certain Preventive Services Under the Affordable Care Act, 80 Fed. Reg. 41,318, 41,324 (July 14,
2015) (effective Sept. 14, 2015) (summarizing the eligibility criteria for closely held corporateasyfat 41,346
GHILQLQJ *FORSWURILWHOBVIIRW\" IRU SXUSRVHV RI WKH UHYLVHG GHILQLWLRQ R

8 See, e.g Wheaton Cdl v. Burwell, 573 U.S. 943 (2014) (temporarily enjoining the government from enforcing the

FRQWUDFHSWLYH FRYHUDJH UHTXLUHPHQW DJDLQVW WKH FROOHJH SHQGLQJ D

(WHUQDO :RUG 79 1IHWZRUN ,QFGY 6HFf\ RIWK&LU JUDQWLQJ WKH QHWZ

for an injunction pending appeal); Univ. of Notre Dame v. Sebelius, 743 F.3d 547, 562 (7th Cir. 2014) (affirming the

GLVWULFW FRXUWTV GHQLDO RI 1RWU khe' BDRH fldsMAcCRMHOLSBRIhoWLES S CHOLPLQDULO\ HQ
UHPDQGLQJ WK HuRRIMHH8hY LEbby BitvesRIkc.

79 SeeWheaton Coll. v. Burwell, 50 F. Supp. 3d 939, 942 (N.D. Ill. 2014),D | |, Y&l F.3d 792 (7th Cir. 2015
801d. (internal quotation marks omitted).
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Figure 1. Self-Certification Form /EBSA Form 700

EBSA FORM 700 CERTIFICATION
(To be used for plan vears beginuing on or after January 1, 2014)

“This foma 3 1o be wsed to certify that the health coverage csiblished or mamtained or arranged by
the organization listed below qualifies for an accommodation with respect to the federal requirement
to cover cerfain contraceptive services without cost sharing. pursuant to 26 CFR. 54.9815-27134, 29
CFR 2590.715-2713A, and 43 CFR 147 131

Please 5ll out this form completely. This form must be completed by each eligible organization by

the first day of the first plan year beginning on or after Jamuary 1, 2014, with respect to which the

accommodation is to apply, and be made available for examination upon request. This form must be
ined on file for at least 6 years following the end of the last applicable plan year

Name of the objecting organization

Name and title of the individual who
15 anthorized to make, and makes,
this certification on behalf of the
organization

The crganization or its plan must provide s copy of flis cerfilication to the plaa's heallh Inswance
issuer (for insured health plans) or a third party administrator (for self-insured health plans) in order
for the plan to be accommodated with respect to the confraceptive coverage requirement

Notice to Third Party Administrators of Self-Insured Health Plans

In the case of a group health plan that provides benefits on a self-insured basis, the provision of
this certification to a third party admimstrator for the plan that will process claims for
contraceptive coverage required under 26 CFR 54.9815-2713(a)(1)(iv) or 29 CFR 2590.715-
2713(a)(1)(iv) constitutes notice fo the third party that the eligible organization

(1) Will not act as the plan administrator or claims administrator with respect to claims for
confraceptive services, or contribute to the funding of contraceptive services; and

(2) The oblig of the third party i are set forth in 26 CFR 54.9815-2713A. 29
CFR 2510.3-16, and 29 CFR 2590.715-2713A.

This certification is an instrument wnder which the plan is operated

Mailing and email addresses and
phone number for the individual
Listed above

1 certify that, on account of religious objections, the organization opposes providing coverage for
some or all of any contraceptive services that would otherwise be required to be covered: the
organization is organized and operates as a nonprofit entity; and the crganization holds itself out as a
religions crganization

Note: An organization that offers coverage through the same group health plan as a religious
employer (as defined in 43 CFR 147.131(a)) and/or an eligible organization (as defined m 26 CFR.
54.9815-2713A(a); 29 CFR 2590 2713A(a); 45 CFR 147.131(b)), and that is part of the same
controlled group of corporations as. or under common control with, such employer and/or
crganization (within the meaning of section 32(a) or (b) of the Internal Revenue Code), may certify
that it holds itself out as a religious organization.

PRA Disclosure Statement

According to the Paperwork Reduction Act of 1995, no persons are required to respond to a
collection of nformation unless it displays a valid OMB control mumber. The vahid OMB control
mumber for this information collection is 1210-0150. Each organizations that seeks to be recogmized
as an eligible crganization that qualifies for an accommodation with respect to the federal
Tequirement to cover certain confraceptive services without cost sharing is required to complete this
self-certification from pursuant to 26 CFR 54 9815-2713A(a)(4) in order to obtain or retain the
benefit of the exemption from covering certain contraceptive services. The self-certification must be
maintained in a manner consistent with the record retention requirements under section 107 of the
Employee Retirement Income Security Act of 1974, which generally requires records to be retained
for six years. The time required to complete this information collection is estimated to average 50
minutes per response, inchiding the time to review instructions, gather the necessary data, and
complete and review the information collection. If you have comments concerning the accuracy of
the time estimate(s) or suggestions for improving this form. please write to: U.S. Department of
Labor, Employee Benefits Security Administration. Office of Policy and Research, 200 Constitution

Averme. N.W_, Room N-5718. Washington, DC 20210 or email ebsa opri@del gov and reference the
Ideclare that I have made this certificarion, and that, to the best of my inowledge and beligf| it is OMB Contrel Number 1210-0150

true and corract. 1 also declara that this certification is complee.

Signature of the individual listed above

Source: 'HS-W R EBEAR&mM 700,
http://www.dol.gov/ebsa/pdf/preventiveserviceseligibleorganizationcertificationform.pdf
[https://web.archiverg/web/20140712052413/http://www.dol.gov/ebsa/pdf/preventiveserviceseligibleorganization
certificationform.pdfst

$IWHU DGHGWUDPW FRXUWVER\E WERQ HDOKLFOH-GREDEDIH® KR KIIF H P HQ W

RI WKH FRQWUDFHSWL YHWKRHY HE D OHH P VREQGBRPHQW RP WKH
6XSUHPHRX-XW \ WKUGHFE BRWB D\ WRHRMEKH 6 XSUHPH &RXUW
UXOHGKKRBEVRVIKMHBBEIVH ZDV R Q aHS'SHD/OKWER ARG HIRIW QHHG
WRRPSO\ ZLRMKWWIPHFHSWLYH FRY B8P $QWai XRWAVRHQRQR WD YV LW
SLQIRURVYKIKG@HFUHWDU\ RI +HDOWK DQG +XPDQ@WRIWWL.FHYV LQ ZUL
RUJDQL]DWLRQ WKDW KROGV LWVHOI RXW DV UHOLJLRXV DQG KL
IRU FRQWUDFH8WLYH VHUYLFHV

2Q $XJIXVW *FRQVLVWH QU ZVRRIK MHGHL V VE H® WD W K D W
SURYHOGH GLEOH FPW LR QV D QVE$O)\W H P 8 B YU Y XIDWR R/ X KV K
RUJDQL]DWLRQV FRXOG RSW WR QRRL I%34Rv6 WKWK HHD MIK E Q OA KN
WKH H[HPSWLRIQHFQG RGWHIMR FSURYLGLQJ FRY)HUDSISURYHRPH RU

8 )RU DGGLWLRQDO YHUVLRQV RI WKLV IRUP VHGHBovéi)§ o PRRvehBVERU (PS %HQHILV
ServicesDOL.Gov, https://www.dol.gov/agencies/ebsa/laasdregulations/laws/affordableareact/foremployers
andadvisers/coveragef-preventiveservices FOLFN R Q 3 (% 6%RpRdddPAugust 2014 RU 3 ( %osrfs

7002 Revised September 2017 ODVW ptL2BRWH.G 6 H

82\Wheaton Coll.50 F. Supp. 3d at 952.

83 SeeWheaton Coll. v. Burwell, 573 U.S. 943 (20{#®mporarily enjoining enforcement of the contraceptive
coverage requirement against the collegeding further briefing and consideration by the Court).
84 \Wheaton Collv. Burwell, 573 U.S. 958, 9569 (2014).

85 Coverage of Certain Preventive Services Under the Affordable Carg®Eed. Regs1,092,51,094 Aug. 27,
2014)(effective Aug.27, 2014)
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FRQW U BFHKIW LREMEDOQ HU QD WL Y H WHRTWKIL IIHH G LRRIFIDVM.]DWLRQV WR
++6 ZLWK WKHRU LEPWEHWUD QG F R Q WDSH W BLMFI R IUPLDQAK\R RH Q R W L
WKRVH '"HSDUWPHGWHS DR PG RRRVH DFIO WY RQHU RU 73$ ZKLFK
LQVXUHG SODQV ZRXOG GHVLJQDWH WKH 733@YQVRHJXPBQW GP
XQGHU ZKLFK WK H*STKH PLR/G R ©HQ B WALV HVE WYY\ H 6 ILP U X O H

DS SHDUYXILEH

Figure 2. Model Notice to Secretary of HHS

MODEL NOTICE

Date:

To the Secretary of Health and Human Services:

The following eligible organization has a religious objection to providing coverage of [ ]all or [ ]a subset of
contraceptive services required to be covered under PHS Act section 2713, as added by the Affordable Care Act,
and incorporated into ERISA section 715 and Code section 9815. Ifthe eligible organization objects to providing
coverage af a subset of contraceptive services, insert a description of the services for which the eligible
organization objects to providing coverage:

(1) Name of eligible organization:
Contact information:
Eligible organization is a: [ ] Non-profit entity; OR [ ] Other eligible organization

(2) Service provider nformation:

(a) Plan name (b) Service provider | (c) Service provider | (d) Service provider | (g) Plan type (if applicable)
name contact information | category

Issueror [ JTPA Church plan [ ]Student plan

Issuer or [ ]TPA Church plan [ ]Student plan

Issuer or [ JTPA Church plan [ ]Student plan

Issuer or [ ]TPA Church plan [ ]Student plan

(3) Information being submitted 15 (check one):
[ 1Original information; OR [ ] Updated information.
If updated information is being provided, specify the date upon which the updated information
was, or will be, effective and what has changed:

Signature of authorized representative of eligible orgamzation Date

Typed name of authonized representative of eligible orgamization

Source: The Center for Consurrdormation & Insurance Overs@gtScov,

https://www.cms.gov/cciio/resources/RegulatianstGuidance/index.html#PreventionFOLFN RQ "$XJXVW

2014 Model Notice to Secretary of HHB X Q ®lévéntionu (last visited Sep3, 2019)

86 1d.

871d. at51,095.
881d. at 51,09851100.

89 The Departments issued a final rule that included the alternative notice process on July 12e&0derage of

Certain Preventive Services Under the Affordable Care Acte80Reg. 41,318, 41,323 (July 14, 2015) (effective

6HSW

37TKHVH ILQDO UHJXODWLRQV FRQWLQXH WR DOORZ HOLJLEOH RU

700 or the alternative process consistent withtteatonLQWHULP RUGHU
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$IWHU WKHVH FK D Q&M YHLQQV \KOKEHL DAL GVWKKHH 3G IGVHWE U\ E RVQF W RUGWH Q \

WKH FROOHJIHD D\ SLUFROXKEFNSLHREBR ®UWH UK DWRWKIE MROOHJH GLG QR!
WRU R YALHALHV D L QFIRRQW U DRAP! & W VR\QW X G H @RV ERI@H DLWMLLSVDIQHRWY L | L H G

LWV RB$KH JRYHUQPHQW RI LWV REMH EWORGERXR kS WY GR 9 H UNXPD
ZRXOG GHVLJIQ WS H HWHK H\BRR@EHURY LGH WKH UHTXLUHG FRYHUDJH
UHDVRQHG WKDW WKH SCODRY HU\M B QEBEYY W HEH WHKPH) WHH FROOHJ
SO®DKARXOOWRMHFW H GIWKBJ KR FRWBAOKDW ZLWK WKH DFFRPPRG!|
SURFHVWERGBIEPISOLGLSWRYLGLQJ WKH FRQWUDFHSWILRQG WR ZKI
IRU WKH FRXUFWBR)GQRMHD VR Q*H & WEKDEEKRW DQ\ DFWIRRQVRA WKH SD
FROOWXHDW UHTXMURH 'S WRKYH. GB$PR K H UFIRIBHORHIALW WHU H% LWV REMH
$FFRUGLQJO\ WKH FRXUW FRQFO®GW® \& KB WDW® HR¥® ROOH 3 15 E F\D

7KH 6HYHQWK &LUFXLW ZDV QRW WKH RQO\ DSSHOODWH FRXUW
UHTXHVYWMXRBWLY HDWHO E REKILBEIS/HOQ WNRWPO R®HGHDVW DV D

SUHOLPLQDU\ PDWWHU ZKLOH OLWKIDWWKMH SWHRRFHNE HGL & QQ R/\K H
VXEVWDQWLDO EXUQHMHRELW KHHFKHOWHWPRWHG WKH YLHZ WKD
QRWLFH WRULTBBXYUW RAWH+BL I IWKHGURYLVLRQ RI FRQWUDFHSWLRQ
SODLQWLIIV SDUWLDOO\ UHVSRQVLEFOMNRUWKX® B HAWH®KMKWEYURKLC
WKHUMDVRQHGE&WB KQRWWVWHKH WUDQVPLVWIRY RH QFOWAPRAURVR ++6

WKH UHDVRQ WKH DSSOLFDEOH SODQYLSWKRWE BFr@lePHUDJH IRU

%0 WheatonColl. v. Burwell, 791 F.3d 792, 801 (7th Cir. 2015).
91Wheaton Coll.791 F.3d at 795.

921d. at 79608, 800.

%3 d. at 796.

%d.

9% 1d. at 800.

9% SeeMassachusetts v. HH923 F.3d 209, 215 n.6 (1st Cir. 2019p R W L Qilde BeBoRANTHird, FiftiSixth,

Seventh, Tenth, Eleventh, and D.C. Circuits held that the Accommodation did not substantially burden religious

exercis€ DQG FLWLQJ WKH &dd,@.gNMtie@kies of Ehe YPdoR ipme for the Aged v. Burwell, 794 F.3d

1151, 1195 (10t Cir.2015) GHFLGLQJ LQ D FRQ VR OiinG2NE i tdoptDit 3 Got\W sUBstEntimM K H 3

burden on religious exercise, nor are the collateral requirements of the scHenTex. Baptist Univ. v. Burwell, 793

F.3d 449, 459 (5th Cir. 2015VWDWLQJ WKDW 33>E@HFDXVH 5)5% FRQIHUV QR ULJKW WR FKD
third parties, we join our sister circuits in concluding that the plaintiffs have not shown a substadéaldyutheir

religious exercise *HQHYD &R O OHHS, @B IF.8d 4R2, 442 (3d C#015) FRQFOXGLQJ WKDW EHFDXVH 3W
self-certification procedure does not cause or trigger the provision of contraceptive coverage, appellees are unable to

VKRZ WKDW WKHLU UHOLJLGeXeVa BQIHGSFI3dBW Y ERUGHQUHWBKHU FRQFOXGLQJ WKDW
DOWHUQDWLYH FRPSOLDQFH PHFKDQLVP VHW IRUWK LQ WKH $XJXVW UHJXO
Life v. HHS, 772 F.3d 229, 237(.C. Cir.2014)(concluding in a consolidated appé#at the challenged regulations

do notimpose aXEVWDQWLDO EXUGHQ IR RQiGIfEUnUS) Bdbtd dptbetisXeXpresd wbatithey

believe and seek what they waia a letter ortwoSDJH IRUP’

97 See, e.gGeneva Coll.778 F.3d at 441 (BVRQLQJ WKDW L Q Vinehpdydsidd of qoitraptivel HUL Q J |

FRYHUDJH WR &nhKlbyeBsaBds@dehrtd] EFBSA Form 700 totally removes the appellees from providing thos

VHUY LE Mex.”Baptist Uniy793 F.3d at 461 (reasoning thatt hBFWV WKDW YLRODWH >WKH SODLQWLIIV
of the government, insurers, and thpdrty administrators, but RFRA does not entitle them to block third parties from

HQJDJLQJ LQ FRQGXFW ZLWK ZKLFK WKH\ GLVDJUHH"~

%8 See, e.gE. Tex. Baptistniv., 793 F.3d at 459 U H D V R Q L QAICAValkdally tvIKHL 8 HYVY FRQWUDFHSWLYH FRYH
DQG QRWKLQJ LQ WKDW ODZ 3\SQIUW VN & POk isp B0 WHRDE WaveRl if thw K L U G
plaintiffs refused to apply RU WKH DFFR BR & GibasSiski of the Poor Home for the Agée4 F.3d at

%DOGRFN - GLVVHQWLQJ LQ SDuw DUJXLQJ WKDW ILYH FLUFXLWYV HLWK
FULWLFDO GLVWLQFWLRQ  LQ WKiHSUPBERRIPORGD QAR Q FRQWMHHW:3 >y @® @ HDIOMW K LQV
would be obligated to provide contraceptive coverage under the ACA whether or not [the instpedfitjatelivered
WKH )RUP RU QRWLILF D Veelfftn€ursd R RiG\& HI[ 96 X IV 1. ZthER étlen6 oliligated to provide
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DSSHOODWH MXGJHV G LWV \VGHPAM BRIGHRPL V@ HRIUUSIF@BEX DW E\ WKH
FRXUW LQF®XSUBAPHQBRRXUW -XVWLFHV 1HLO%RUVXFK DQG %UHMW

7KHLIJKWK &ZIDWFWIKWM ILUVW DS S\W R DWWAHK A RXFUAVR RPRR ERWGRQ SURF
5)5$%° Q WKDW FDVH WKH GLVWULFW FRRYHW RPB QW HORPLQDULC
HQIRUFLQJ WKH FRQWUDFHSWLWHZRRYROQSUR IUWTHKR 8@ R HQUN DD
VHIOQ VX UH% 7XDQVKWK &tREERLWRERWG TXDBAHSWWR/YGH SODLQWI
DV VHUW L RRH WW DIW FDMOLIR RPRPR G 1D W MRGHVIDIER FHIEAW § IR U P

RU ++6 PRARXPHS YLRODWH WKHLU VLQ¥®I$0QB80LVK KOG VRHICH.G LR K|
SURYLGLQJ WKH QRWLFH UHVXOWHG LQ WKH SURYLVLRQ RI FRQ\
QRW KD YQIJWRRMURD VXEVLGETHKWRRXWIRRWHKBDRIARQFOXGHG WKDV
ZDV QRW WHWWIHEFWALYH PHDQV R IW HQWHYH WK H. Q RSYHRNLFEH QW Z F
DFFHVV WRH RROYWUDFSESBUWWRBXODU LW RE\DNMU FR & O/GK D MT WLKUHH J |
REMHFWLQJ RUJDQL]DWLRQV WR QRWLI\ +%6KRIl GHKMDUOREMHF WL
LQIRUPDWLRQ DHTXXSIEE® WBGHU WKH D% WHKH 6 R WULWHDQRW LURK GE
WKDW WKH JRYHUQPHQW IDLO & W R KELHPFERQU\\W UHDR/EHD R WH HWV | R B X\
SXUFKDVH RI FRQWUDFHSWLXB\W GWLRFIREDWANDEW SW UR @ HP R WHK ZU G H
DYDL®DEOH

$IWHU WKH (LJKWK &LUFXLW UHQGHUHG LWV GHFLVLRQ EXW EHII
&RXWWHYWKH 6XSUHPH &RXUW FRQVROLGHYRMEBWEVIUDQWHG F
LQYROYLQJ 5)5$ FKDOOHQJHV W R @&HUDW RRPEPIRSVID MR Q Z S OFOF H V!
+RZHYHW@D\RQ WKH 6XSUMPHDAVRENGEBMNFLVLRQV DQ UHPDQGHG
FDVHV WR WK H @ LOIFXMW RFRNKANYQWO\ FODUL MHE& H RIRXK RWWKH S
H[S O D L QHIG WHKBWRQW W WK H VW | R U DIGVGHLUNR B Q OMIX B UX PIHIQQ\
JRYHUQPHQW FRQIQWRHDGEG MSRADIW H FR Y HE B G HWIRY S BBQRWHRIQ H U V
WKURXJK JHQALXVLIR@QAHU ERWEREMHYHTXLULQJ WKH SHWLWLRQHUV

the coverage . .anly ifthe religiousnonSUR I L W RSWV RXW T LQWHUQDO FLWDWLRQV RPLW)
opinion and adding emphasis)).

99 Seelittle Sisters of the Poor Home for the Aged v. Burwg@9 F.3d 1315, 1317 (10th Cir. 208)artz, J.,

dissenting from the denial of rehearing en banc, joined by Kelly, Tymkovich, & Gorsuch, JJ.) (reasoning that because

WKH SO 8Siriceréy belisvetvV KDW W KH\ ZL O Os M if theyReRed (¢ IHQacundgh G fiequired by the

JRYHUQPHQW  D&pendityiferbefligdito®*execute the documents may be in the millions of dollirsV FRX O G

Q RB& ady clearer that the law suBSQ WLDO O\ EXUGHQV WKH SODL @hgdtd bviffenJH$, H{THUFLVH R1 U
808 F.3d 1, 1504.C. Cir.2015) .DYDQDXJK - GLVVHQWLQJ IURP WKH GHQLinder Rl UHKHDULQ
Hobby Lobbythe regulations substantially burden the religious organiz&i#ixercise of religion because the

regulatbns require the organizations to take an action contrary to their sincere religious beliefs (submitting the form) or

else pay significant monetary penalties

100 SeeSharpeHoldings, Inc. vHHS, 801 F.3d 927, 946 (8th Cir. 2018acated and remanded sabm.HHS v. CNS

,QWTO OLQLVWULHYV 6 &W vacatingand témaRdvig iQ lght 8 ubik v Buhizell L

1011d. at 932.

1021d. at 941.

1031d. at 94243.

104d, at 944.
105|d_
10619, at 945.

107 Orderof Nov. 6, 2015 Zubik v. Burwell,136 S. Ct. 1557 (2016Nps. 14-1418et al.)(granting petitios and
consolidating cases3ee alsoSHWLWLRQ IRU D :ULW RI &HUWLRUDUL ++6 Y &16 ,QWTO OLQL
(No. 15775) (filed Dec. 15, 2015).

108 Zybik v. Burwell, 136 S. Ct. 1557, 1560 (2016) (per curiam).

Congressional Research Service 13



The Contraceptive Coverage Requirement and Legal Challenges

RU ++6 LQ WKH PDQ QH USSAKHY B R YALOW IR FREPBIIEC WXWVD Q LQV X UH
LQGHSHQGHQWRQWYDVHB@ RYH FRY MHPI 8 RVIRHW K2R %8 & LOWRVR @ U
WKH SHWLMOIRIQRXY H{HUWRXWW LQVWUXFWHG WKH DSSHOODWH F
WKH SIDOWRSISRUWXQLW\ WR DUULYH DW DQ DS SIHR\DLAK L RROLHQUVIR U
UHOLJLRXV H[HUFLVH ZKLOH DW WKH \GDPH SHMWIKMDRPKUNQJ W KD
SODIPWFHLYH IXO0 DQG HTXKD®GKHIIOMRKQ WRNDFHDBIWHDYDR R Y HU D JH

HQMRLQHG WKH JRYHUQPHQW |UWRRQMWUYQJERVHSH KD CCL JIDQ D MAKHH |
QRWLFH UHDVRQLQJ WKDW WKH SHWLWLRQHUV DSSULVHG WKH .
WKURXJK WKH &LWHIRRXRW HWSWHOIVO\ GHFOLBHG® WIRQRSLQH RQ
DFFRPPRGDWLRQ SURFHVV VXEVWHUQMVOLLED DRX \E G R IQUARN /@ ORHK/KY S H \
FRPSOLHGSENWMKNVULFW VFUXWLQ\ VWDQGDUG

ExecutivAf A%utbiiokn

JROORZLQJ WKH WXSHHP Gt RXEHY € F KD\G B R W IFRVERQW K H
FROWUDFHSWLYH FR¥KH DHSHEDUWRHEH@EWWHQGW QG UHYLHZHG SXEOL
RQ RSWRRIQV W KHKH UHNRRHEVHW M IR IDDQXDUWKH '"HSDKW®HQW YV
QRW LGHOMOVLHEGHODSSURDFK FHUQNRE®!I WHVCRAY RXW KRHE MRIG WR U
HQVXULQJ WKDW WKH DIIHFWHG ZRPHQ UHFHLYH IXOO DQG HTXD
FRYHUO'PSW WKDWHWHBBUWPHQWYV P B IQWWDHEBRPE RVKIDWL R/ URFHV
ZDWRQVLVWHGQGW®ZLWK 5)5

YROORZLQJ D FKDQJH LQ SUHVRBHQWLD G WDHEWLEHYW URPLRG V R
LVVXHG DQ H[HFXWMYKHRH G BWAERIQPHFWHHQLVVXLQJ DPHQGHG UHJ

1091d. at 155960. Although the government indicated that such an approach might be feasible for insured plans, it

VWDWHG WKDW VXFK D SUR Fidsvrd piaRsX e ause R PAsZRlgsiéerd, Rave Viddidiependent,

preexisting legal obligation to provide coverage. Supplemental Brief for the RespondentstaZihik 136 S. Ct.

1557 (Nos. 141418 et al.). In order to properly designate a TPA as the plan administrator, the governsoemiea

needed the objecting party to eitisend EBSA Forn700 directly to the TPA, which makes thissignationor

SURYLGH ++6 ZLWK WKH 73$TV QDPH VR WKDW ++6 FRXOG PDNH WKH GHVLJQDW
the alternative noticprocess)ld. at 1647.

110Zubik 136 S. Ctat 1560.7KH SHWLWLRQHUV LQGLFDWHG WKDW WKHLU 5)5%$ REMHFWLRQ
coverage offered by the issuer or another commercial insurer (in the case oLdXx®IX UH G SrGliriglepehDevit 3

of petitioners and their pladsi.e., provided through a separate policy, with a separate enrollment process, a separate
LQVXUDQFH FDUG DQG D VHSDUDWH SD\PHQW VRXUFH DQG RIIHUHG WR LQGLY
Supplemental Briefdr Petitioners at IZubik 136 S. Ct. 1557 (Nos. 14418 et al.).

111 7Zubik 136 S. Ct. at 156@uoting Supplemental Brief fahe Respondentat 1, Zubik 136 S. Ct. 1557 (Nos. 14
1418 et al)).

112|d, at 1561.
1131d. at 1560.

114.S.DEP ¥ OF LABOR, FAQs ABOUT AFFORDABLE CARE ACT IMPLEMENTATION PART 36, at 4 (Jan. 9, 2017),
https:/iwww.dol.gov/sites/default/files/ebsa/abebsa/owactivities/resourceenter/faqs/acpart 36.pdf(noting the
receipt of over 54,000 comments).

1151d. The Departments reasoned that an approach described Zyhkik€ourt2 one in which objecting employers

notified their insurers of their religious object®to providing coverage in the course of negotiating contracts for

employee benefits did not appear to be acceptable to certain parties to that litigation and objecting employers who

submitted comments$d. at 5.The Departments further reasoned that elating written notice altogether would raise
VLIQLILFDQW *DGPLQLVWUDWLYH DQG RSHUDWLRQDO H&Bt@ODHQJHV™ WKDW FRX
ORUHRYHU DFFRUGLQJ WR WKH '"HSDUW PHRDQWOY FRY HULDWIHEIohdsS\WD 8 D WEXFR Q W U |
with state contract and insurance lavgs at 8.

16|d, at 4.

Congressional Research Service 14



The Contraceptive Coverage Requirement and Legal Challenges

FRQVLVWHQW ZLWKR IISG®U F ¥ EGRREDFH AYERQYV WRDWKH SUHYHQW
PDQGDWH SURPXOJDWKG D GHU2 WISBRSSURY MWKRW UHIHUV
VSHFLILFDOOM WR BH HRI@WRBXQVXDQW WR ZKLFK +56$ LQFOXGHC
FRYHWDJH

2QRFWREHU WKH 'HSDW W A M HSRAHG WG IRD WKH OHJDOLW\ RI WK
DFFRPPRGDWLR QVS/WRERDWH D QB | L ) SEOWUOMHWOIBM SURFHV V
SRSWLRQGRB ILUMWMKHXGEHOLILRXV H FSDSQ\GEHR® W) H WIGRSQH [H P
IRUPHUO\ DY D LKRMXOR | ZGEMW B O DY MR HEQBVQW L H V
@RQJRYHUQPHQW D O REMDRW HEV ERQBWRPEEHQDJIJH IRU VRPH RU DC
FRQWUDEBSWBMR@F HUHO\ KHO G R H J\IRKR GEK D KRIKYD O
(IHPSWLR[WHB Q&HGYDPH HYRPPHIRRMRY HUQPHQWDO RUJDQL]DWL
REMHFWLRQV 2HUWHF HEONBGKHD G PR D IVE HFR QMLIFQVPRIQV. JLR XV EHO
3X UV X DKHW HW BEX® MW LIJLEOH RUJDQL]DWLRQ >WKDW®@ SXUVXH>G@
SURFHVV WKURXJK WKH (%6$ )RUP RUZ R Wal(@® @ X/G\W B UILL®I\G VE R WL
DQ REOLJDWLRQ WR SURYLGHHSWSIDYUHD RRIY B XW JWHW ROLFAY LRRQAM U
+RZHYHUB RSO R UQV WK RN IWRQUHOWLRQ WHW KHHPBKDQ WKH
DFFRPPRGOQWLRREM HWFKH @R UH QMARW DAZR X IDG VORIHRS H
FRYHUPU M KH RERMAHEQWMAGD F HZ WK HHSHDWNEPER) NGGHG D Q
3LQGLYLGXDOWKBERSIMBRZHG ZLOOLQJ HPSOR\HUV DQG LVVXHUYV

117Exec. Order No. 13,79®romoting Free Speech and Religious Liberty, 82 Fed. Reg. 21,675, 21,675 (May 4, 2017).

118The Administrative Procedure Act (APA) generally requires agencies to seek comments from the public on
proposed rules before finalizing a new regulat®®ee5 U.S.C. §53. However, if an agency determines that it has

good cause to bypass the notice aathment requirements, it may choose to issue an interim final rule that takes effect
immediately, sometimes soliciting comments through that rule and modifying the final rule based on those comments.
OFF. OF FED. REGISTER A GUIDE TO THERULEMAKING PROCESS9 (2011).

119 Religious Exemption IFRsupranote9, at 47,799But cf. id.at 47,80809 (noting that employers that sponsor plans

governed by ERISA auld still have to notify participants and beneficiaries of the excluded coverage in their plan
GRFXPHQWY DV D UHVXOW RI 3H[LVWLQJ >(5,6$@ GLVFORVXUH UHTXLUHPHQWV’
position, the agency had concluded that H Th¥ tddtdin objecting entities or individuals to choose between the

[contraceptive coverage] Mandate, the accommodation, @ltienfor noncompliance violates their rightsder

5)5% Id. at 47,800see also id.D W 3:H UHFRJIJQLIHD QXD WIVBRVMLWVRED AKQ WKLV LVVXH

12045 C.F.R. §147.131(a) (2017).

121 Religious Exemption IFRsupranote9, at 47,8061 (explaining that thexemption would be available to houses

of worship and other nonprofit organizations, to closely held anetlumely held forprofit companies, to institutions

of higher education, and to insurance issuers aneengioyer plan sponsors (e.g., unions)wtfieir own religious

objections).

122 Moral Exemption IFRsupranote9, at 47,862 (quoting language to be codified at 45 C.F.R. § 147.133(a§Q));

also id.at 47844 (explaining the exemption). In contrast to the Religious Exemption IFR, the Moral Exemption IFR did

not extend the exemption &l for-profit companies. Instead, it excluded companies with a publicly traded ownership

interest.d. at 47 %HIRUH WKH ORUDO ([HPSWLRQ ,)5 DW OHDWéh@dfitH IHGHUDO FRXU
nonreligious prelife organizaton” KDG KHOG WKDW WKH FRQWUDFHSWLYH FRYHUDJH UHTXLU
principles under the Fifth Amendmentdagise its regulations exempted religious employers, but not employers with

similar moral or ethical objections to contracepti®aeMarch for Life v. Burwell, 128 F. Supp. 3d 1182, 12528

(D.D.C. 2015)

123 Religious Exemption IFRsupranote9, at 47,813; Moral Exemption IFRupra QR W H DW QRWLQJ WKDW
accommodation process works the same as it does for entities withaigdztised on sincerely held religious beliefs
DV GHVFULEHG LQ WKH >5HOLJLRXV ([HPSWLRQ ,)5@"

124 Religious Exemption IFRsupranote9, at 47,80809; Moral Exemption IFRsupranote9, at 47,850. In its final

rule, the Departments clarified that a group health plan would still be responsibiteviinling coverage if thessuer

holds the objection, unless the plan also has a religious or moral objection. 83 Fed. Reg. 57,536, 57,565 (Nov. 15,
2018).
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QRQJRYHM@MPWRVBURYLGH DOWH U Q\DKIDIW & ISR @IRAL HVMIRU FRQWUDI
FRYHUDJH WR LQGLYLGXDO HQUROIEBNW & KRR RENFHAWHG\ VKR /& AU
EHOLHIV RU PRWDO FRQYLFWLRQV

7KH "HS D UNMWRPHLPW W B E QLK D RVXW K FH ZRWIOFREQD,NISFHFW WKH FRQWUDFF
FRVIRMOSUR[LPDWHDRPHEDVHG RQ LQIRUPDWLRQ GHRYYWGRQRP Wk
RI YDUERXWVWLQJ HQWLWLHVUHFE LQRVELEKVWXRIQW IWR F¥VKH SUHY
DFFRPPRGDWERKIBIWBWHWW HVW MPROMABHEIR/W K QWIIMEWI HUUHG WR
WKBRVHFWHGZRRPIBQD PI)SGWRWIRPDWHOQ? +RPHOBURMWRRUGHU
SDFFRXQW | RWIXE® E WWWAWKNL B DBV R PH@® MPERVVLEOH XSSHU ERXQC
HFRQRPLFRIPEKRNIJLRXV ([HPS®EABQQHID GLIIHUHQW PHWKRGRO
'"HSDUWPHGWD/WDDULYXUH RN DSSURRPBH@&RMHIWLERVWWDQVIHU
WRWDOLQJ *°7KH OHERUWR-MBFWHD® OHU HITHFW ZLWK UHVSHFW
([HPSWLR®VMELPDWLQJ WKDW LW FRXOG DIIHFW WKH FRQWUDFH:¢
HITHFIVS BUR[LPDWH O\

7KH '"HSDUWRBQWWGCSHOLJLRXYV DQG 0RUIRY (HHEPHW LRQVK 5V RQ
HITHFWLYH GDWHV RFROQMBW\LYHOQ DWKSXEHY )LQDO 5XOHV
DPHQGHG WKH UWRXPOMRWHWEHHE VFRSH RXW KHWDORQKBGJIW KH
VXEVWDQFH RI WK H*31LAXWHID PW PG QW W XOQERSEHRXDHEG HW MHLPD WH R |

125 Religious Exemption IFRsupranote9, at 47,807, 47,812; Moral Exemption IFRipranote9, at 47,853.
126 Religious Exemption IFRsupranote9, at 47,821.

27Seeid. HVWLPDWLQJ 3SWKH FRVW RI FRQWUDFHSW Lpe@onBstoppiidng EDVHG RQ WKH
contraceptive coverader a subset of issuers in 2015).
128|d'

1291d. at 47,823R4. For their uppebound estimate, the Departments considered the number of wortieirdbgaring

age who (1used contraceptives covered by the HRSA guidelines; and 2)JH HP SO R\H GhoBpubkcly LY DW H

traded employers that did not cover contraceptiontée RUGDEOH &DUH $FW" DQG WKDWaZHUH QRW SU}
7KH '"HSDUWPHQWY HVWLPDWHG WKL VIdQBoRE&er giwnRhda binly a subset o XFK ZRPHQ

these emipyers would have a sincere religious exemption making them eligible for the expanded exemption, the

'"HSDUWPHQWYV FRQFOXGHG WKDW D S UHDVRQDEOH HVWLPDWH" RI WKH QXPEHU

Exemption IFR was closer to 120,000. In calculating transfer costs, the Departments accounted for the possibility of

partial offsets due to adjustments to premiulthsat 47,824.

130 Moral Exemption IFRsupranote9, at 47,85758 (attributing such projected costs to the potential fopfofit
entities with moral objections to use the expanded exemption but concluding that the expanded exemptiamfior nonp
entities and institutions of higher education would not likely reduce coverage for employees who want it).

131 Religious Exemptions and Accommodations for Coverage of Certain Preventive Services Under the Affordable
Care Act 83 Fed. Reg. 57,536 (Noi5, 2018) (effective Jan. 14, 2019) [hereinafter Religious Exemption]; Moral
Exemptions and Accommodations for Coverage of Certain Preventive Services Under the Affordable Care Act, 83 Fed.
Reg. 57,592 (Nov. 15, 2018) (effective Jan. 14, 2019) [hereirdfieal Exemption].

132 Religious Exemptionsupranote131, at 57,537; Moral Exemptiosupranote131, at 57,593see alsdCalifornia v.

++6 ) 6XSS G 1' &DO GHVFULELQJ WKH J)LQDO 5XOHV DV

to the interim rules). For example, thel SDUWPHQWV DPHQGHG WKH 5HOLJLRXV ([HPSWLRQ ,)5 W
ODQJXDJH" GHVFULELQJ WKH VFRSH RI WKH H[HPSWLRQ PRUH LQ OLQH ZLWK W/
supranote131, at57,567.Accordingly, in the final Religious Exemption, the exemption applies if an entity has sincere

religious objections to providing or arranging @ther 3>F@RYHUDJH RU SD\PHQWUV D RMWSWR.PYHH R/W IDYOLG- HFY
orD 3SODQ LVVXHU RU WKLUG SDUW\ DGPLQLVWUDWRUIMAKIZTBO0STHR& YLGHY RU DU
SXUSRVH RI DPHQGLQJ WKH ODQJXDJH WKH 'HSDUWPHQWYV VDLG ZzZDV WR FODU
ODQGDWH LI LW REMHFWHG WR FRPSO\LQJ ZLWK WKH ODQGDWdHatRU LI LW REMH
57,567. The Departments also clarified that if an insurance issuer objected to providing coverage on religious or moral

grounds, the planeuld still be responsible for providing that coverage unless it also qualified for an exertptain.

57,565566.
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WKH QRPZHRBHIDMH H[SHOEHIGR XV HRROW LIRRRA F W ZRPHQ
WR ZRPHQGE SRWHQWLDO WUDQWPHU FRVWYV RI PLOOLRC

Pot0 17 Legal Devel opment s

7KH H[SDQGHG/H®RSWWRG D QHZ VHW RI OHJDO FKDOOHQJHV IU
ILVFDO EXUGHQV RI WKH UHY LIDHKGV K R O HW \DWQRS SHKRP X-OSIDWWHP W & W
DGGLWLBQLVRRH. GPOXEGYWLRQZLGH FODXNFRN MPSIB®\REWD L
LQMXQFWLRQV DJDLQVW HQIRUFHPHQW RIHWIRN ISUQRH @WFRPPRG
VWRSSHG GHIHQGLQJ WKH SURENVWHR @ LR/ REH\RROQ/E W H \
GHFLVLRQV DPRQJ WR B FHHA QY] WO HFR Q W WHIPHHSOMLYH FRYHUDJ

Pennsylvania v. Trump

,QODWH 3HQQV\OYDQLD DS HIG D -IHHEHRUD O RFFRIX W W H J)LQDO 5XC
DO OHIDRRQJ FROMDKIWKDW WHBLOXGHWR FRPSOD QERWKP WEW QRWLFH
SURFHGMHIKY UHG E\ WEKBIWSIGYAH. Q UR F HDG)GJ H $AMWES 3$U D U \
FDSULFLRXV DQ DEXVHZRV G QAW H\QLROF REUEG B QRKGHDAN MRQ ORI ZW K H
VXEVWDQWLYH SURYLSYWRIQVFRIQW G M GHL3E.D &/ K/IWD QUAKIHQ ¥ WVERWEHWL Q J
FOD¥'PWKS8 6 'LVWULFW &RXUW IRU WKH ( DD/P\ UGS VWK MUW MFRAH R 3t
VWDWHOLNHON WRYXFEHHG $3% BKNDH\OAFRQIWIVGHUDWLRQ LQ GHWH
ZKHWKHU WR LVVXH D S'UKGILPRRDW)\ | L Q MWIDMFRBNREBHCXKH® OV & Bi$ V W
FODARDW WKH )LQDO 5XOHV ZHUH LQYDOLG EHFDXVH WKH "HS
DQG FRPPHQW EHIRUH LV VK H QAW ERERVA-PUHBETWULXUCHAHK Gl W

FRXUW H[SODLQHIZQ MHBQ¥\WKN W

LVVXH D JHQHUDO QRWLFH RI SURSRVHG UXOHPDNLQJ ©B3JLYH LQW|
participate in the rule making through submission of written data, views or arguments

DQG 3:*>D@IWHU FRQVLGHUDWLRQ RI WporhtdJitBeHiYle&3QW PDWWHU SUI
DGRSWHG D FRQFLVH JHQHUDO VWBWHPHQW RI WKHLU EDVLV DQG

7KBLVWRKBEW UHDVYR®RJW K\DKW HH S D U WRR © WWWAR B HFR WH1 G
X OW L R D@IHGDL | IL QW MK V2 S RBRUR P X O HDIVWRLIIRIDVFE UG QVRKWM
SURFHGXUDO GHIHFW EHRIFOMHP WEW L QAR PQURGHWR HEH GHFLG

133 Religious Exemptionsupranote131, at 57,551, 57,581. The Departments did not change their numerical estimates
with respect to the Moral ExemptioBeeMoral Exemptionsupranotel3l, at 57,62728.

134E g, Pennsylvania v. Trump, 351 F. Supp. 3d 791 (E.D. Pa. 2@ 9),1 G V XHengsRvRnia v. President United
States, 930 F.3d 543 (3d Cir. 2019).

135Seeg.g, DeOttev. Azar, No. 4:18v-008250, 2019 U.S. Dist. LEXIS 137848f*16 (N.D. Tex. June 5, 2019);
Order Granting Permanent Injunction & Declaratory Relief, Geneva Coll. v. Azar, Nec2@207 (W.D. Pa. July 5,
2018), ECF No. 153; Order Reopening Case and Granting Permanent Injunction, Little Sisters of the Poor Home fo
the Aged v. Azar, No. 1:18v-02611 (D. Colo. May 29, 2018), ECF No. 82.

136 pennsylvania351 F. Supp. 3dat8@83 7KH GLVWULFW FRXUW KDG SUHYLRXVO\ JUDQWHG 3H
preliminary injunction against enforcement of theerimrules, a écision that was on appeal when the Departments
issued the 2019 Final Ruldd. at 802:03.

1371d. at 80498 (reasoningnter aia WKDW 3WKH )LQDO 5XOHV LQIOLFW D GLUHFW LQMXU\ XS
VXEVWDQWLDO ILQDQFLDO EXUGHQV RQ WKHLU FRIIHUV’

1381d, at 810.
1391d, (internal citations omitted) (citing arglioting 5 U.S.C. § 553(lc)).
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LQ WKH >VXEVHTXYHQW® FREMAADDQVWHDG RI DVNLQJ ZKHWKHU
VXEVWDQWLDO H[SDQVLRQV WR WKH HHHPHGBW. RQKBIQG DFFRPPRG
'"HSDUWPHR@WNVNLWHG FRPPHQWYVY RQ ZKHWRQDWIN)RRVWKRHHAMDHQ IJHV VK
UHDVRQV WKH FRXUW FRQFOXGHG WKDW VWBURFHGCXDMBXOHYV (
UHTXLUMPHQWYV

7KH FRXUW QH[W FRQVLGOHQBG BXBMWOETWWHEKW\ FDSULFLRXV DQ
GLVFUHWLRQ RU RWKHUZLVHRGRWHIOHD/AMFRU GO KM WIRMK MPOUL V (
DXWKRULW\ RU OLPLWDWLRQW RAQGKRIRW R | WHYVIHNMX BQRIUB R WW
WHKUXOHV XQ8BHWMWKHSBRHNV P HQW WIHEIHG OK®EM-G@ D EURDG
GHOHJDWLRQ WK DWWIQFRIPBDVVHG WKLV UXOHPDNLQJ DQG 5)
'"HSDUWPHQWVSMWMRLIVR XY WHPRSWLRQ

7KH FRXUW ILUVW FRQFO XX VECKWHKBWHSRH EBRH GWES YRWUHDWH Z
YLHZHE@®DOWHFWSWLRQVY WR WKH SUHY MW EY W IV WIKAH V VWIHW X ML
ODQJXDBRXWUWWHHREYBMYISGKHDOWK FORIQWRRE RVMOOQHGBLYLGXDO FF
SVKDOROYSNMFK DGGLWLRQDO BV KBYRQWEMB FRWHXQLERIPDIQHRK/HQV LY
VXSSRUWHG BA7TKH5BRAUW GLVDJUHHGTERW® W MWL GRS DVK/DRAH Q W V
D XWKRU LWV WIBWIHHITHEDAIHY HZRXO G @ HHHFVRDHUBGE LQFOXGHG WKH
WEBHFZIXHR XVW SURYLGH SUHYHARMW ERBOY¥VRMHBWHEG WKH '"HSDUWPH
YLHZ WKDW VXFK DPGBOIOHWWH. BRWBMRMHLGHG IRU LQ FRPSUHKHQ
JXLGHOSRWYWKG EN\VWDB W@V WWWIKCDLW L WUHGXOLW\ WR VD\ WKDW E
WKH DXWHXRSSRAUW RO IS)UHW RQW& R AODHMYV QHFHVVDULO\N GHOHJD
+56$%$ WKH DXWKRULMWYU MYRHQXWHERNHRDWH HP D Q KBHWED WENRWJIK W
H[HPSWLRQV VHW RXW LIQHWKRK YMWQ BREFHX@MHBHG WKDW WKH )L
WKH 'HSDIDWWHRWNVW\ XQGHU WKH $&$1QG WKXV YLRODWHG WKH

7KH FRXUW DOVR GLVDJURBIGI X P W & W MUEKDMSDSHANZRIE W V
QHFHVVDU\ WR EULQJ WKH FRQWUDFHSWLYH FRYMWDDOH UHTXLUH
WKUHVKROG PDWWHW KWW HZ R RUGHELE O BRRBOIEAY Z2L VK 5)5$

VW DW X WHQDNK@ XK URL DRU>D ®WHWOHMHE SWULPRQVO\ D MXGLFLDO
GHWH U P QDM ERKBRQ F OXIGHIBH\W K HL R XV ([HP SINVALHRGHG ZKDW

1401d. at 814(quoting Nat. Res. DefCouncil v. EPA, 683 F.2d 752, 768 (3d Cir. 1982)).
141 Id.

1421d. at 816.

1431d. at 81647 (internal quotation marks omitte@juoting 5 U.S.C. §06(2)(A), (C)).

1441d. at 817. The court observed that unlike the Religious Exemption, the government did not argue that RFRA
UHTXLUHG WKH ORUDO ([HPSWLRQ DQG UHDVRQHG WKDW VXFK DQ DUJXPHQW Z|
MH[HUFLVH RI UHOLJLRQ Y1 DQG GRHV QR&an831Hh2A WR EURDGHU PRUDO FRQYLFW

1451d. at 819.
1461d. at 817 (quoting 42 U.S.C. § 30048(a)).
147|d_

14819, at 819;see also id.D W FRQFOXGLQJ LQ DGGLWLRQ WKDW 3&RQJUHVV XVHG uDVT
HRSA guidelines would be forthcominige. in anticipation of HRSA issuing guidelingsot to the conclusion that the

ACA implicitly provides the Agencies withtH DXWKRULW\ WR FUHDWH H[HPSWLRQV" HPSKDVLV U|
1491d. at 817, 821.

1501d. at 82223.

151 See idat 822 (quoting 42 U.S.C. § 2006hkx)); id. at 823 (stating that unlike policy decisions within their

SXUYLHZ 3:DGPLQLVWUDW L YfetmDlatel welwrbiva B duiQide\tel phartiSulak area of expertise,

issue regulations pursuant to that view, claim that the law requires those regulations, then seek to insulate their legal
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5)5$ UH T EHFBGBMHR GCDEDMDQNHW HRLP §WOR QL RXN VREHAD K R QV
WKDWRRPWREWODQFLQJ FRGYSI$P & D WBMBRRZIRYHHUQPHQW WR DFK
LWRPSHOOLQUKIURMBK HDV&HDVWUHVWULFWLYH PHDQV

)LQDOO\ WKH FRXUW U RIMHIKW H G W MHK DF\S BVUK\W PSAQLVMRY DFFRPPRGIE
VXEVWDQWLDOO\ EXUGHQHG W& RIHIDLQ L FOWMR @K IFQRW. LREG JR\E K B |
&LUFXLWKBOGHW R \W KHH DR @ IV (&REMNCHHWB B RRH RI WKH FDVHYV
FRQVROLG® WD ® HQ WXEDWW GID WUHHRIHYQPG D VXEVHTXHQW GHFLVI
WKH 7KLUG &LUBP®LMV) G HBOBQBKIDW R E O12JDRHYREIH RQWX WHUL UG SDU
SURYLGLQJ FRYHWRHHREMHFWDRGJIJRHPSOR\HU RU DQ HPSOR\HU SU
HPSOR\HHV RYHU WKH REMHPWDLQ O RRN @ RPI RI\PHS ORYNEVWD QW LT
H[BFLVH Rl UHOLJLRQ L% YRR @/IX\W VR QURIVIFEXKEHWVKRQFOXGHG WK
WKH '"HSDUWPHQWY ODFNHG WKH VXEVWDQWLYH DXWKRULW\ WR
$3F>

+DYL®HFLEKBW WKH VWDWHY PHW WKH RWKHU UHFRXUMPHQWYV I
FRQF O X GIHO RIKPMVD J W& B WIXFOBPAZERY W KH DSSURSULDWH UHPHG\
SFRPSOHWW RJ W EHYRMRIQN HRIWHKDHR QV WK H BRIXQ WXQRW H B QW IDRL W |
WR 3HQQV\OYDQLD DQG 1HZ -HUVH\ ZRXOG E\ LWV WHUPV QRW
FLWL]HQV ZKR RR WD WRHU HRS}SW® RWVHKBIVF RIXFUZV D SUHOLPLQDU\ LQMXG
ZRXTPO®LQWDLQ WRH7KW PR X \DW BRAIKIBD L]DWLRQV WKDW ZHUH HO
H[HPSWLRQ RU DFFRPPRGDWLRQ XQGHU WKH SUHYLRXV UHJXOD\
ORUDO ,)5V:PDROOD L Q WHHAL & KDADIDMKRIGIW ¥V QPRX /& SXUVXH MXGL
RU UHOMXRQFWQRQV WKDW WKH\ SUHYLRXVO\ REWDLQHG DJDLQVW
FRYHUDJH UBTXLUHPHQW

2Q DSSHDO WKHWJKHHG ZLWRXRXFK RV W KB \CRAWDS LIFWP R B XIUWW

FHQWUDO PR,OF O X OREBQRY K DABIW HD B & DO INWHHE WQR YXEFLQJ WKDW W
>HSDUWRH®WR®W IROORZ WKH $3%$ DQG WKDW WKH UHJXODWLRQ\
RU UHTXLUH G*EAK+b )BLSEF X L W FHRKQGV VDIOH/ & LG/MFU IVEWR GF RORU MW V X H L

GHWHUPLQDWLRQ IURP MXGLFLDO VFUXWLQ\’

152 See idat 82425 (okserving that in thélobby Lobbydecision, the Supreme Court noted that in passing the ACA,

&RQJUHVYV FRQVLGHUHG DQG UHMHFWHG D SURSRVDO WR LQFOXGH D JHQHUDO
coverage on religious grads, and that the Courommented that Congress might have done so because such a

SEODQNHW H[HPSWLRQ  ZRXOG KWKRDBPIQ N KWHI QGHG IPRRWHFEWLRIMG/ORI 5)5%° TXRWLC
Hobby Lobby Stores, Inc., 573 U.S. 682, 719 n.30 (2014))).

153]d. at 825 (citing Genev& ROO Y 6HFT\ Rl ++6 ) G vacated ar@l rénhddded sub nom.
Zubik v. Burwell, 136 S. Ct. 1557 (2016) (per curiam)).
B45HDO $OWHUQDWLYHV ,QF Y 6HFT\ RI ++6 Goneva 778 F.3d at 4@ 1)L U TXRWLH

155 pennsylvania351 F. Supp. 3d at 827.

156]d. at 835.7KH FRXUW H[SUHVVHG FRQFHUQ WKDW WKH ORVV RI FRYHUDJH IRU 3Q X
SuVLIQLILFDQW GLUHFW DQG SURSULHWDU\ KDU PfuntfeRcontiatepw DWHYV LQ WKH IR
VHUYLFHVY DV ZHOO DV LQFUHDVHG FRVW VW.muotiryFrord Whetp@inddWWD WRIV@WHQGHG S
allegations).

157|d. at 833.

1581d, at 829.

1591d. at 829:0.

160 pennsylvania v. President United States, 930 F.3d 543686369, 572, 575 (3d Cir. 2019).
1611d, at 556.
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QDWLRQZL GHLRUWHTHVKBRPORYHUQPHQW DQG DQ REMHFWLQJ HQWIL
FRXUW DOORZHG WR LQWHUYHQH DV D GHIHQGDQW LQ WKH FDVF
7KLUG &L WRLLVD J

California v. HHS

3URFHHGLQJ DORQJVLGWLWEHW L3R® @ B VBYE) (Y IWVERRQ/W Q RVUK W K H
1IRUWKHUQ 'LVWULFW RI\&DDWHRWPRYHWR HHQHIRLRR BDUROKFH P H (
WK H )LQY® $XBWNW Rl WKHVH VWDWHY KDG DOUHDG\ REWDLC
DIJDLQVW HQIRUFHPHQW RI WKH L Q WHKIFLRGWU KLOHGV WRK D 515 G\ KRHQ DL\ C
WKH VWDWHYV WKDW ZH®HQSOBQE& WLV W RHW K HFRB®O®RIIGIHW R W K
WKH VWDWHY DGYDQFHG $3% (VWDEOLVKPHQWS&YDXMWHK DQG (TX
LWV ILUVW UXOLQJRQKW KGL VYW HEWPFBXOWVGHFLGHG WKH PRWLI
VWO RX\ JBRXQGV

$IWHU FRQFOXOGDQ®WERIDMWKDGSVWDQGLQJ WKH FRXUW H[DPLQ}
DXWKRULW\ WR LQVWLWXWHLWK HVK S GQGW G LHFW FFRXURQLQ WKH
DFWLRRRXWMHUHDVRQHG WKDW DJHQF\ DX\QKR QLEVWHKRQOFMI HDWH F
&RIUMWWGLUHFWLYH LQ WKH $&$% WRRW REQYOBD@EYDBHKHUHG SOD
SUHYHQWLYH VHUYKPHY. QLWKRXW FRVW

7KH FRXUW DOVR FRQFOXGHG WKDW 5)5%HDHUWRXW (HASWULRG QF
W HPSKDVL]HG W KDAW DRW KUHIHKR G 55 F XV XEVHWDKHNAL B® 6 \ CEDXU G H
SHUVWRHIHUFLVHYRS QUGMDEBIORVK SLBBSIMAFHGHQW WKH FRXUW H[S
3DV X EVW D Q WIL\D @ PEERVGIKEQR QO\ ZKHQ LQGLYLGXDOV DUH IRUFHG \
WK WHQHWYV RI WKHLU UHOLJLRQ DQG UHFHLYLQJ D JRYHUQPHQW
WKHLU UHOLJLRXV EHOLHIV E\ WKH ¥ KK B DWVWR KEEWH O YRIG FULPLC
WKDW RI WKH QLQH FLUFXLW \QWIBROKD BMKFRO@HK B/FRGLBORO@ MG X H V \
WKWDKMH SULRU DFFRPPRGRW SR @ HS D RAHEWWWG QW L THI) HEMALGHQ RQ R
RI UHOL8QRQNH WKH (LJKWK &LUFXLW WKH GLVWULFW FRXUW U}

1621d. at 575476.

163 SeeOrder at 45, Pennsylvania v. Trump, 351 F. Supp. 3d 791 (2019) (Nd5#7, ECF No. 232 (stating that

duringaJduly 23,201 FRQIHUHQFH FDOO ZLWK WKH S DMldtéhehrbyrepreddrite B @ey V DQG '"HIHQC
LOQOWHQG WR VHHN IXUWKHU DSSHOODWH UHYLHZ RI WKH 7KLUG &LUFXLWITV GHF
parties to submit a joint status reptarthe court on October 25, 2019).

164 California v. HHS, 351 F. Supp. 3d 1267, 1280 (N.D. Cal. 2019)appeal filed and argued sub no@alifornia v.
Azar, Nos. 1915150 et al. (9th Cir. 2019).

165|d, at 1278#79; seeCalifornia v. Azar, 911 F.3d 558, 66585(9th Cir. 2018)cert. denied sub norittle Sisters of
the Poor Jeanne Jugan Residence v. California, N©128,2019 U.S. LEXIS 4042U.S. June 17, 2019).

166 California, 351 F. Supp. 3d at 1279.

167 SeeCalifornia v. HHS, 281 F. Supp. 3d 806, 8824 (N.D. Cal. 2017) FRQFOXGLQJ WKDW 3DW D PLQLPXP ~
OLNHO\ YLRODWHG WKH $3%$fV SURFHGXUDO UHTXLUHPHQWYV

168 California, 351 F. Supp. at 1284.

169 Id.

1701d. at 1286.

1711d. at 128696.

1721d. at 1287.

1731d. (quotingNavajo Nation v. US.Forest Sery 535F.3d 1058, 1070 (9th Cir. 2008)).
1741d. at 1287488.
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3V XEVW DQVEREWHFWLYH “GHRM @V R DEMWGHHIW HUPLQHG Ef GHIHUULQJ
FODYSPI\KH GLVWULFW FRXUW DJUHHG ZLWIKD Y& FR Y@ B O\ F R X LRW W Wt
SXQGHU WKH DFRAPRGDWDRQYLRQ UHTXLUHG RI WKH HOLJLEOH F
OLWHUDOO\ VOK i RW I DLF D)\ WR GO Z ML\F IR SNRH DWLRQO UHVSRQVLE
WR FRQW URDFHUDN HYED B\D VX ISQ V XUMKH FALL 7 845 R D\RGURX WW W K H V H
FRXUWYV SRR LWKQWQRWE VW QW LORW \ X WIEGIQI IDFOX R B-M H B WIRAH
PDNLGRRPSOLGLWM SURYLVLRQ RHFHRQWHUD PHISM ERPIDQGHNVKH JXL
WKDW HQWLWOH SODQ SDUWLFLSDQWY DQG EHQHILFLDULHV WR
WKH REMHFWRU

7KH GLVWULFW FRXUW |IXUWRWHWER RV ONXGN® MRCDOUR] WK W/ 2 FUKH
FDVH DV WR ZKHWKHB SWKHHMYMEADNEIHRXLVVLEOHT PIHWWORWH UHT
TXHVWLRQHG ZKHWKHU WHKR G\PBEHHEYWE® HOQHF EWHQRWY &ODXVH LQ C
6 XSUHPHM& BN R WEVEROWKYRWH SRLQW DFFRPPRGDOMWDARKROPD\ GHYRC
IRVWHUULROBIBERARQG WK HFBRXH® WKDW ZKLOH WKH 6XSUHPH &F
WKDW SRWRONHVYGHTXDWH DFFRXQW RI WKH ERPONGHGEWR DHURIG XHVWH
QRQEHQHTMMLIOHVBMHKNEVW D QWLDO GHEDWH DPRQWNHRFPWMROM/ DWRUYV
OHJDOLW\ RI DFFRPPRGDWLRQV QRW PDQGDWHBSR\VH KXDOIDLNQ Wi
RQ WKLUG ZRPHQLHEKR ZRXOG RWKHUZLVH UHFHLYH PRQWUDFHSW

SOWLPDVEHUWRKEN LVVXHG D SUBODRPQY VUN Q RVMUFGIPW RRWQLQ WK F
VWEWMMG RQ WKH OLNHOLKRRG WKDW WWKHKH F RIXQMO UBKK\OHHYY WIGR
IRU WKH WHUHWM WKH OLWLJDWLRQ WKH SROGLHELOWY\I FOHIGGL W
GLVSXWHV UWBRBB LRY J5W$HD [FR RBKOH. DEPH VZ LWK WKH (VWDEOLVK
&ODWVHH GLVWULFW FRXUW DQWLFLSDWHG WK DMVMADWSIVHOLPL
TXRI WKH HNDRSBOHRFRPPRGDWLRQ SURFHVV WKDW H[LVWHG EHII

1751d. at 1288 (quting Catholic Health Care Sys. v. Burwell, 796 F.3d 207, 217 (2d2015)). The court

GLVWLQJXLVKHG EHWZHHQ WKH GHIHUHQFH WR EélvidldteR it Ghyeudbd&didddy W\TV FODLP
D TXHVWLRQ RI IDFW DQG WKH GHWHUPLQDWLRQ DV WRAZKHWKHU WKH LQIULC

1761d. DW TXRWLQJ (WHUQDO :RUG 7HS BN WEZRIUN2, 1049 (1¥Yth GiH FOLE)HR | +

Eleventh Circuit later vacated its RFRA decision in the consolidated caBesrmal Word TV Network, Inavithout

H[SUHVVLQJ LWV YLHZV 3RQ WKH PHUIDMV RSISW K MW X Q VWV WW RD GLG/UHH WK W 8 B ULW VB

Zubik © (WH:R@DO79 1HWZRUN ,QHS, Nos. 64AF96CR let-al., 2016 U.S. App. LEXIS 24382, at

*11 (11th Cir. May 31, 2016)

177 California, 351 F. Supp. at 12889.
1781d. at 1291.

1791d. at 1294 (internal quotation marks omitted) (quo@ayp. of Presidig Bishop of Church of Jesus Christ of
LatterDay Saing v. Amos, 483 U.S. 327, 3335 (1987)).

180|d, at 1294 (internal quotation marks omitted) (quoting Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 729
n.37 (2014)).

1811d, at 1295.In the district RXUW TV YLHZ WKH H[SDQGHG H[HPSWLRQ LQ HIIHFW 3GHSULY>
and other beneficiaries connected to exempted religious objectors of their statutory right under the ACA to seamlessly
SURYLGHG FRQWUDFHSWLYH RROYHUZDWH RDXWQHRY ARVWH T DISIBIDQUHRQN GLUHFW QRW
ZRPHR. at 1294.

1821d, at 1301. The court later extended the scope of the preliminary injunction to include an additional state, Oregon.
SeeCalifornia v. HHS, No. 1%v-05783HSG, 2019 USs. Dist. LEXIS 110818, at *5 (N.D. Cal. July 2, 2019)

183 California, 351 F. Supp. 3dt 1296.
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LV GXWKH S5HOLJLRXVDXE ARQDV& YBMFXLW LV FXUUHQWO\ UHYLH
FRAMWEHFBVLRQ

MassachuHHS$Sts v.

$ ODZVXLWRPPR®BEHDOWK RI ODVVDFKXVHWWYVY WR EORFN WKH HQ
UXOBQG ODWHIUXVEKHVIWOWRWLQJ W K HVEDPS/DIQEWHAEL B OHOR SEADLRUH G R
VWDQGL QY JUR XGLGAW U HFMM PR N G WV K HIV& R B P\B\Y B EBODIYR H Q W
WKDW[BIXGIGHG HPHRESMOLWRBQHG ILVFFQQL EMXHQ MR WKH VWDWH
&RPPRQZKDMWKJIJHG WKDW DV PRUH HPSOR\HUV D/)YDLOHG WKHPV
0DV V D F KZRMHWGMRY DV X H WKH FRVWYV Rl FRQWUDFHSWLYH FRYHL
DV ZHOO DV SUHQDWDO DQG SRVWQDWDO¥DKH GEHYROMAVYJ [URTF
IRXQG WKLV DUJXPH®W WRR VSHFXODWLYH

2Q 0D\ WKH 8 6 &RXUW RI $SSHDOV IRU WKW )LUVW &LUFXL
UXCLRROGLQJ WKDWKDIEVVRRERNRIQWDWID LU O\ W WIRF WIKEO H
H[SDQGHG H[NPEMAIQRY WR FROTHKUY VW& BEHUPKDWGW K H
&RPPRQZKDGOVWKIPRQVWUDWHG WKRIZRX UK IWKKOHD WHFSD\U MPRSHDE WY VH V W L
GDWRDW W M ¥ BVAD/OW ICD RFBRPNQ LQ 0D V\ZIRROBMHWRMRY H U D J H

D QW K XD YKWJI K O\ “GAVLKNDAV® \W K UHH 0D V V DZFLKAKR/ KW BVOYWHKP SOR' QMU M [HP S
VWDWH URIXDRWIRIFK ZDV +REE\ /REBHS XRHKBGSHW RQL]H WKH
(YHQ WKRXJK WKH\ PRPREBRBE WE>H @ EBD X WHBIGNERPL Q

1841d. at 129899. The court noted that its preliminary injunction did not affect other judicial orders enjoining the
Departments from either enforcing the contraceptive coverage requirement against specific plaintiffs or requiring those
plaintiffs to comply withthe prior accommodation process. at 1299 n.16.

185 SeeCalifornia v. AzarNos. 19-15150et al.(9th Cir. 2019).

186 Massachusetts v. HHS, 301 F. Supp. 3d 248 (D. Mass. 2ed@&ted and remandef23 F.3d 209 (1st Cir. 2019).
Massachusetts had allegit the interim rues\RODWHG WKH $3$%$ WKH )LUVW $PHQGPHQWYV (VWDE
W Kegudl protectonl XDUDQWHH" RI WKH )LIWK $PHQIGBREWIV 'XH 3URFHVYVY &ODXVH

187|d. at 258;see alsdMassachusetts v. HHS, 923 F.3d 209, 222 (1st Cir. 203 7KH &RPPRQZHDOWKY{V SULPDU\
DUJXPHQW IRU VWDQGLQJ LV EDVHG RQ D ILVFDO LQMXU\ WR LWVHOI ~

188 Massachusett801 F. Supp. 3dt 25864. Massachusetts alleged that some residents whose employers or colleges

could rely on the expanded exemption wouldgO LI\ IRU 3ZUDS DURXQG"™ L H VXSSOHPHQWDO FRY
Medicaid program, MassHealth, which was required by federal law to cover contrackbt@25556. In addition,

the state posited that some lkaveome residents would enroll in pkaoffering contraceptive coverage funded by the

VWDWHY{V 6H[XDO DQG 5HSUR G X F W-odrthsioHibichwW#s fBindBdthkdugh state+3 WKUHH
appropriationsld. at 256.

189 The court found it significant that Massachusetts had not identifieatylartemployees who would lose coverage

and rely on statéunded servicedd. at 263. And the courGRXEWHG WKDW ODVVDFKXVHWWY ZRXOG EH 3¢
DIIHFWHG E\ WKH ,)5V" EHFDXVH WKH &RPPRQZHDOWK KDGr&y@a3te&/HG D ODZ 3UH
$&%$ PDQAddaviseso.

190 Massachusett923 F.3d at 213. When the First Circuit rendered its decision, the 2019 Final Rules already were

enjoined nationwide as a result of the district court decisions iRe¢hasylvaniaandCalifornia actions.See idat 220.

¥l|d, DW 7KH FRXUW QRWHG WKDW WKH '"HSDUWPHQWY GLG QRW FRQWHVW WHK
DQG SDUWLFXODUL]HG” RU BUHGUHVVDEOH’ EV ih&QothaD tMoelemevits ReBap IDLQVW WKH
to support standing but concluded that these elements were satisfied aslavelt. 22122, 22728.

1921d. at 224. The appellate court further reasoned that the Commonwealth did not need to identify particular women

who would lose coverage to establstandingld. D W 7KH FRXUW DOVR FLWHG ODVVDFKXVHWWV{V
number of women who would likely turn to stdtanded services upon losing coverage, noting that the Commonwealth

GLG QRW QHHG WR EH 3H[DF W0 $héwRad lhkhiRaut fidce) injund/ aF2R52F.X ODWLR QV

193d. at 223.
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ORVV Rl FRYHUDWK@&GRHGCGVHHRIYVYWHY DWWV WHKSEHIRAP RDY HODROW W RR
SDWWHOXDAVHIBBUHRE RRHOH PDUN AMNBEISKBRXEXRWA UHPDQGHG WKH F
WR WKH GLVWULFW F R XUXE WWR DRRNIMENE 1B IBORBHRVAMERY L H V
VXPPDU\ MXOGYVNHQW WKH FRXUW IRU D UXO IDQIGRXQOWK R DOMH O O LY
OLHXWULDWHQGLQJ EHIRUH WKH GLVWULFW FRXUW

De Otwt.e Az ar

'KLOH3WRIBQ VDB ORI RBYLRQY UHVXOWHG LQ SUHOLPLQDU\ LQM

)LQDO WXBEDUWPHQWY DUH DOVR WR N BIUQRGE IARFR P PRSDRLIGF
SURAMNVMH\ UBV SHBWVXWIWRRZDGYILVYEM@AMLR® 'LVWULFW &RXU
WKRWKHUQ 'LVWUYL W 2RVYY HS[EBYKH FRXUW FHUWLIRBIGHF VR B DVR |
WKH FRQWUDFHSWLYH¥RKHP SO R \bi i TREXDWMAWHOHGY R |

Every current and future employer in the United States that objects, based orerslginc
held religious beliefs, to establishing, maintaining, providing, offering, or arranging for:
(i) coverage or payments for some or all contraceptive services; or (ii) a plan, issuer, or
third-party administrator that provides or arranges for suchrageeor payments?

TKHQGLYLGXPE@ROANVWHG RI

All current and future individuals in the United States who: (1) object to coverage or
payments for some or all contraceptive services based on sincerely held religious beliefs;
and (2) would be willig to purchase or obtain health insurance that excludes coverage or
payments for some or all contraceptive services from a health insurance issuer, or from a
plan sponsor of a group plan, who is willing to offer a separate benefit package option, or
a sepaate policy, certificate, or contract of insurance that excludes coverage or payments
for some or all contraceptive servicés.

7KH FRXUW JUDQWHG WKHVH FODVVHV VRFERPUDW YK BVRHERQWKRQ W
&QLUMXUWDVRQLQJRWHKW GERUWOKBWWEFSHFW WR WKBWPW&R\HRX&OD
FRXOG QRW RNHOHDUIR SRYIVPMNMEREY WKH DFW RI H[GIBWWRQJ WKH DFI
IRUPV LV LWVH OV LRERUMGLYLGXDO &0DVV WKMERBRXPMQIWFFHSW

1941d. at 227 (internal quotation marks omitted).
1951d. at 228.

196 SeeMotion to Dismiss and for Summary Judgmes, 17cv-11936NMG (D. Mass. Aug. 30, 2019), ECF

No.121; Commonwealth of MEVDFKXVHWWVYT 0ORWLRQ N®R Ur&-4AFOBENME (X BdsB.Hyw

31, 2019), ECF No. "XULQJ WKH VXPPDU\ MXGJP H Qdiott Sodidersithe totréntd bfiieW LR Q WKH 3
pleadings, the motions, and additional evidence adduced byrtiesga determine whether there is a genuine issue of

material fact rather than one of lavdummary JudgmerBLAck §LAw DicTIONARY (11th ed. 2019). In the absence of

D PDWHULDO IDFWXDO GLVSXWH WKH FRXUW P LWV JUHIQW. WEHGP WRL U HYDUL\WD\ PW
RI Oz -

197 SeeKatie Keith, ACA Litigation RouneJp: Contraceptive Mandate, Section3A and MoreHEALTHAFFAIRS

(Aug. 6, 2019)https://www.healthaffairs.org/do/10.1377/hblog20190806.847241(hdling that3 > RRe@courts have

enjoined the federal government from enforcing the contraceptive mandate against religious plaibtiffisey 3

employer and individual class allowed W KH 1RUWKHUQ 'LVWULFW RI 7TH[DV@ DUH IDU EURDGH!

198 DeOttev. Azar, No. 4:1&v-008250, 2019 U.S. Dist. LEXIS 137849, at *16 (N.D. Tex. June 5, 2019)
199,

200 Id

2011d. at *36, *4142.

2021d., at *29.The dstrict court acknowledged that the Fifth Ciitciad held that the Departmeifprior
accommodation process (requiring objecting employers to notify HHS or their insurers of their objections to providing
coverage) did not violate RFRAd. at 22(reasonii WK DW W KH D SeSislddddngY bind-tReXdidtiéficdurd
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WKDW FKDVLQJ SODQV WKDW FRYHU FHUWDLQ IRUPV RI FRQWUDF
UHOLJLRXV H[HUFLVH EFRPSOHGLWKMDSIBIRYWKIHPQ RI FRQWUDFHS)
WH\ REVHIFYL. QJ IRXQG WKDW WKH UHTXL UGHHPO @Y WKIRMH GUR X/X\E
WKH FRXUW WKHQ FRQFOXGHG WKDW WKH W HTHCLWRHPE® W KDW L Q
WKH *RYHUQPHQW KDV D FRPSHOOLQHH @ RGWHBWHISGV HRY X UWQK D
RSWLRQV DW LWV GLVSRVDO WKDW GR QRRW LLOWTRQYH FRQYKFHULS)
SDUWLFLSDWLRQ RIZREMHFWLQJ HPSOR\HHYV

7KH GLVWULFW FRXUW SHUPDQHQWO\ HQMRLQHG WKH JRYHUQPH
FRHUDJH UHTXLUHPHQW DJDLQVW D @\RPW R EHH[ R H @\K°-R [ LS\OR R-EM
W IXUWKHU HQMRLQHGS UMRKH GRYGUHBPIIRVHIW RR) LQVXUHU IURP R
,QGLYLGXDO &0ODVV PHPEHUV SODQV RAVKIIW JGR \@ R WL DO POK GG HAR
VSHFLI\LQJ WKH D/\NUR Y ZR.IGIHW 8 H U PDIQHH 6 R/X IUWRMCD) FAORLIEUFGR U
DOORZLQJ WKH 'HODNVWHPHQWVHWR RU LQGLYLGXDOV ZKHWKHU Wt
REMHFWHRYIRUFH WHKSWARGWARXYFHUDJH UHTXHBEBGRHU \ZIRWK UHVSF
LQGLYLGXDONVMWMKHR DUH QRW VLQFHUMNQGHIOHNLER XOHRENMUBWRRY ||
WKH FRXUW WKDW DQ HPSOR\HU RU LQGLYLGXDO IDOOV RXWVLG
SUHDQWEO\ DQG LQ JRRG IDLWK GRXEW>V@ WKM DYQARHWHGE RI WK
UHOLJLRXV?2REMHFWLRQV

%HIRUH HQWHULQJ ILQDO MXGJPHQW 1WXBNGEBRRWLR G W R ROQUWH G
VXSSRUWHG E\ D G G LON MR §°Diad RGOV K Y VWWIKEDSWKBGIKDED O DQG WK
FRAWWQMXWRWLKRH ) LMWK &LUFXLW

because ihad been vacated and remanded by the Supreme Courtdatitkditigation). However, the coureasoned

WKDW WZR 3PDWHY'L B D UGWKDYZREHR@OAHLQIMN . at 24. Firstthe court observed that the

Departments subsequently clarified the effect of the accommodation process on a subset of-spyiegezd

plans2 3VHIOQVXUHG SODQV JR WHUQH@nghasisgemdvedjor such plans, the countasoned,

notifying the TPARI WKH HPSOR\HUYVY REMHFWLRQ ZRXOG OLNHO\ UHVXOW LQ WKH SUF
the same employaponsored plan rather than a separate plgporting the argument that the accommodation made

those employeV $ODQV D 3YHKLFOH ™ IRU FRY H UWDiR3 BIRSECKdFtKe vdutttobsEEeMthaE W H G
IROORZLQJ WKH 6 XS U H Bubik&eXDeparinéntd eEbRdu@e@ thatthey wieréhedistrict FR X U W [V

ZRUGV 3XQDEOH WR DGHTXDWHO\ SURWHFW UHOLJLRXV HPIB.@R2AHUVY FLYLO UL.
203d, at *36 + REVHUYLQJ WKDW LiQeipiciHiuBOsDisQiYRIW IK/H UY Bdt&BSO H TV

contraception Bute 5 HDO $OWHUQDWLYHYV, 867H3d ¥38,86PHId AR.I261¥BHQ\LQJ HPSOR\HHVT
5)5% FODLP UHD VHR@ is @ hatwriaDiiNergrdd/ li@tween employers arranging or providing an insurance

plan that includes contraceptiooverage . . and becoming eligible to apply for reimbursemé®U D VHUYLFH RI RQHTV
FKRRVLQJ’

204DeOtte 2019 U.S. Dist. LEXIS 137849f *32, *41.

205|d. at *34, *41.

2081d, at *5052 (permitting the government to require coverage of those contraceptivesiotidsponsoring
Employer Class member does not have religious objections).

2071d, at *5162.

2081d. at *48, *5254; see alsdeOtte v. Azar, No. 4::€V-008250, 2019 U.S. Dist. LEXIS 13751%t *3940
(N.D. Tex. July 29, 2019) (entering final judgmentassuing permanent injunction).

209 5eeOrder,DeOttg No. 4:18cv-008252 1 ' 7H[ -XO\ (&) 1R GHQ\LQJ 1HYDGDTV PR
LQWHUYHQH %ULHI Rl $PLFL &XULDH 2SSRVLQJ 3ODLQWLIIVY] ORWLRQ IRU 6XPF
SUpSRUWLQJ 1HYDGD TV OR®itt R 4\W8Rv-0QBAED (NYIH Tekl July 9, 2019), ECF No. 93.

210 Amended Notice of Appeal, DeOtte v. Azar, No-1®754 (5th Cir. Aug. 30, 2019) (appealimger alia, the

GLVWULFW FRXUWY{V MXGJPHQW DQG LWV GHQLDO RI 1HD8OEBONOVIPRWLRQ WR LQ
WK &LU -XO\ VWDWLQJ 1HYDGDYVY LOQWHQW WR DSSHDO WKH FRXUMW

permaneninjunction if intervention is grantedhgainst this backdrop, the same district court ordered in a separate

case that a central provision of t§e& $ WKH 3, QGLYLGH BB HIDOHGEG RRWAIUHVVIV DXWKRULW\ DQG F
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Cmsiderations for Congress

$OWKRXJK WKH FRQWUDFHSWLY H @ RIVHIEFEVILHQ W DFMILHRPQAQ /LY A R &
DEROYHRWSOHPHQWDWLRQLDRQE HQ RY B WPIEQPERDWWILIRQ WK
UXODQIHWFW WKH UHJXODKORY \HI[U P WHIZGR BRW § EERR R O B DIMQGQ [WHU
H[SDQGHG H [HABQWDREAW L R Q V3 H Q @ W \UIDHTEGD D D\MBBQYIGRQY R W
EDUQWLWLHY WKDW TXDOLILHG IRU B8 RYKP SIMIORQ LRX \D ® WD B RRIDI
([HPSWLRIQURB\D YW RMHDY HV RS WIRBE¥HR UGLWIDSSHDUV WKDW
TXDOLI\LQJ LB \IW LRV IHR/QRD @ R/@MIRIEH W K H RIY HPPESOMLIR. @ X V
HPSOR\BIQ®HOLJLEOH RUINFIRBILRDFORVHO\ KHOG FRUSRUDWL|
URGIDQ XWHIOW DFFRPPRGBWLRQ SURFHVV

+RZHYOWUD UHVKQWXRIFWYR Q¥2GVIHE RWKHU FDVHV FRQFHUQLQJ W
DFFRPPR GADKML RROYHUQPHQW LV PRUH OLPLWHG LQ LWV DELOLW\
HQWLWLHY QRABW RWRRVWKHLU LQVXUHUYRRUH{B® ROMVKHLU REM}
UHJDUGOHVVWVRARPS O ML LD FFR P P R @ B W LIRQ HBD@ MIRGW
HQIRUFH WKH UHTKRSGIRHWUW B I VIKQ DWW K HV (PREVCHR VWHKUD VO R M H E W
SURYLGLQJ R URDURFO@DW UQ F HESDWIHYGH F® WH QB HW HO\ KBWG UHOLJLR
OHBARMVH[WHQW RI WRE W FRSERER VHKLUHY J RFY BI\U GERMHQY\M Q W
HPSOR\HUV RU LQVXUHUV IURP RILNHLERYSHODQM WRNKRXMY ER QDA
RSSRVH WKDW FRYHUDJH EDV HB%&7REH ¥WUGHA X € FIELERUD IEFRRGYVERIO L H
JRYHUQPHQWQIRRWKEBIFRQWUDFHSWLYH FRYHUDJHZBKRTXLUHPHQV
DGPLW WKDW WKH\ DUH QRW VR QMHPSORNBUYLRKR IPEMHFR ERWV S
WKH FRYHUDJH UHTXLUHPHQW KXW KRIEN/\N FIMRONBIQY QQFHUH UHO

3V HY HidH @€ rest of thdaw, invalidating the ACA in its entirety. Texas v. United States, 340 F. Supp. 3d 579,

1 ' 7H] QRWLQJ WKDW 3WKH $&% HYWDEOLVKHG D p>U@HTXLUHPHQ
FRYHBBFRPIPRQO\ NQRZQ DV WKH u, Qs USXKIEG00IAQ@)D. Honevier, thE XdriV
VWD\HG LWV UXOLQJ GXULQJ WKH SHQGHQF\ R BaaTkxds ¥.RYited) Sated, Qlav VYV DSSHDO W
4:18cv-001670, 2018 U.S. Dist. LEXIS 222345, a4¥#2 (N.D. Tex. Dec. 30, 2018).

211HRSA has thus far maintained its guidelines requiring contraceptive coverage. However, HRSA could elect not to
supportincluding FRQWUDFHSWLYHY DPRQJ ZRPHQYV SUHYHQWLYH VHUYLFHV LQ ZKLF
coverage unless amended by Congrsge42 U.S.C. §300gg D OLONLQJ FRYHUDJH IRU SUHYHQWLYF
UHVSHFW WR ZRPHQ  WR 3VXFK DG GLW.LRQid@id&dddd ivi Eoghprehanidivé quideéinEsQ G VFUHHQL
VXSSRUWHG E\ >+56%3@ IRU SXUSRVHV RI WKLV SDUDJUDSK"

212geePennsylvania v. Trump, 351 F. Supp. 3d,782980 ( ' 3D VWDWLQJ WKDW XQGHU WKH FRX
L Q M X Q fhabd dligible or exemptions or accomratidns prior to Octobes, 2017 will maintain their status

DIITG VXEngsRWRm v. President United States, 930 F.3d 543, 575 (3d Cir. 2009y D W Ll publiK DW 3

interest favors minimizing harm to thigghrties by ensuring that women who may lose ACA guaranteed contraceptive

coverage are able to maintain accedshat coverag] . . .while final adjudication of the Rules is pendinge HFD XV H

DPRQJ RW K Htbe tuHdhMARImMotlation does not substantially burdenRrhipl UV UHOLJLR XV H[HUFLVH"
California v. HHS, 351 F. Supp. 3d 1267, 1298 (N.D. Cal. 2019) (discussng HDVRQV IRU SUHVHUYLQJ WKH 3V\
W K@pateded the Final Rules and the 2017 IFRswhich eligible entities still would be permitteo avail

themselve®f the exemption or the accommodation

213See, e.9g45 C.F.R. 8147.131 (2017).

214 SeeDeOtte v. AzarNo. 4:18cv-008250, 2019 U.S. Dist. LEXIS 137519, @738 (N.D. Tex. July 29, 2019)

DeOtte v. AzarNo. 4:18cv-008250, 2019 U.S. Dist. LEXIS 137849, at *15 (N.D. Tex. June 5, 20d®3cribing the

(PSOR\HU &0ODVV DV 3RRHOMWLVZWR RERMMIHFRSWR WKH &RQWUDFHSWLYH ODQGDWH T\
UHOLJLR X Vsdd HIE\HERDQW UHVSRQGLQJ WR WKH JRYHUQPHQWYTV FRQFHUQV DERX
HQIRUFHPHQW SXUSRVHV E\ VWDWLQJ WKDW 3FODVYVY PHPEHUVY VKRXOG EH DEOt
comfort that, like other exempt entities and individua®/ KH\ ZLOO QRW EH VXEMHFWHG WR D UHOLJLR X

215See DeOtte2019 U.S. Dist. LEXIS 137519, 438 839.
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HPSOW\WODLP WR KDYH D VLQFHUH UH®LOLRBG IRE MRAGK\WELHRRD K@ H |
7KLUG &HDSFYHMNLPEQRFENHG HQIRUFHPHQW LRQW K RDREGHO ([HPS

E HF D X VH2 WINGH XROFE W [WHQ GV R QDL WKRO H RIERMRVAINDGS H D U V
WKDW DV D JWERYBO @PRMOVWHUV BRIVR BBKAMNE TYRPHPHQW DJDLQ
HQWLWLHV ZLWK HWKLFDX® RRE FRE QR B XAWMHGRRARYQHNO D FIHRS W L R Q
IQ¥MQFWLRQV RMRBAMUHMG PIDQ SUHFOXGH HQIRUFHPH QW WEKBILQ VW SD
GLUHFWLRQ IURP WKH '"HSDUWPHQWY RU WKH FRXUWYV IROORZLQ
RI WKH FRYHUD?H UHTXLUHPHQW

%H\RQG WKH HIIHFO\WWXRIFW RRQURH. QRN NI DDERWMRIR@H U SXEOLF SROL
GHERWHHIU W KW RH PWMEKKMIRYHUQPHQW VKRXOG DFFRPPRGDWH HQW
PRUDO REMHFWLRQV WR FRQWUDFHSWLRQ SDUWLFXODUO\ ZKHQ
WKHLU HPREWRWBFERFEWW WR WKH IXO0 UDQJH Rl FRQWUDFHSWLY !
ZRPHTKH FRPSOH[ OHVIG PIMUIRBWIWRQV SXEOLF SROLF\ GHEDWH U}
XQUHVROWHGE D YR EENWREEHIU WKH \HDUV LQGLYLGXDO OHPEHUV F
ZHLIJKHG L@ FRIIMIGLYER QIVHOWHUHVWHG FRWAG GRULR\ DWKHB DKRC
ODQGWFQSPMEHU RI DSSURDFKHV KDYH EHHQ SURSRVHG WKDW ZR
IUDPHZRUN IRU FREQWUBFBSWLYH WRRVH WKDW ZRXOG KDYH WKH
PRUH DFWLYH UROH LQ |DFH S VIDIDRBY/R W K HDUF¥ MWKDWRZ RR Q & WDDW W H P
UHVSRQVLELOLWLHV RI WKH JRYHUQPHQW LQ DFFRPPRGDWLQJ W
FRYHUDJH UHTXLUHPHQW

6RPH ODZPDNHUV EPM & GRHSEMWMEBUHYHQWLYH VHUYLFHV FRYHU
UHTXLQMZRM K UHVSHPWAMRHZIREHRL WO\ U HFRQWUBDFRMSAMLIRIHY R
H[DPSOH D ELOO LQWURGXFHG LQ WKWHXEDMRWERQJWHVV IR XLAG
SFRQWUDFHSWEVDHRWREHX OO U DS § URIY H)GHIR GNFDHOGH
FRQWUDFHSWD @B @HWIORFGWLRQ LQ EBVWGE CPLHWW KIRZAW HQHVYR/U ZRPH

216 See idat *3940.

217 See idat *3536 (defining the Employer Classge alsdPennsylvania v. President United States, 930 F.3d 543,
57546 (3d dr. 2019)(upholding the nationwide preliminary injunction against both final rules).

2183ee, e.g.March for Life v. Burwell, 128 F. Supp. 3d 116, 134 (D.D.C. 2015) (permanently enjoining the
government from enforcing the contraceptive coverage requirgtndd JD L Q VW 30 D Wéakh IrRwaridelissuer, W V
and the insurance issuer(s)[oértain]employee plaintiffs

2190n September 18, 2019, Attorneys General fronithgtates that are parties to @Balifornia action sent a letter to

the DepartmentH [SUHVVLQJ FRQFHUQ WKDW WKH '"HSDUWPHQWVY ZHEVLWHYV GR QRW
LQ IRUFH DQG :PD\ OHDG WKH SXEOLF WR LQFRUUHFWO\ EHOLHYH WKDW HPSOF
LQ YLRODWLRQ RIUYeHKdA toFSR HIdY MVARIIGHHS, Acting Sec. Patrick Pizzella, DOL, and Sec.

6WHYHQ 7 O0OQXFKLQ 8 6 'HSTW RI WKH 7UHDVXU\ 6HSW
http://illinoisattorneygeneral.gov/pressroom/2019_09/894.9 California_v_Azar

USDeptofHHS_Labor_n_Treasury.pdf

220E g, Brief of 123 Members of the United States Congress as Amici Curiae in Support of Respahagkts.
Burwell, 136 S. Ct. 1557 (2016) (No0l14-1418et al); Brief of Amici Curiae 207 Memberd €ongress in Supporf o
PetitionersZubik 136 S. Ct. 1557Nos. 14-1418et al); Brief of 91 Members of the United States House of
Representatives as Amici CuriaeSapport of the GovernmerBurwell v. Hobby Lobby Stores, Inc., 573 U.S. 682
(2014) (Nos. 13854, 13356} Brief of Amici Curiae Members of Congress in Support of Respondeotsby Lobby
573 U.S. 683No. 13354).

22142 U.S.C. $00gg13(a)(4).
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GHVLULQJ DQ DO W3 RWQHVUL SHRPRVIPR® LQFOXGLQJ D ELOO LQWU
ZRXOG GLUHFW WKH 'HS DLUQVFRUPW VR W R RLQRF®D B &/HWAHHE WIBJ X O D W R L

,Q JHQHUIDOOVSMHIFRIKQW FRQWUDFHSWLRRUIHY B RQY MW K H DUDHATK L |
VHUYRBFHKHOS WLS WKR YWHAD®BIORWMH VW SURQJ RWWEBUS 5SS DQDO
FRPSHOOLQISURWHE HYMWHRRRWHUDJH |RWUKERGWU B PSSR LHRWY
VSRQVRUHG KBHREWK /REEKH/ 6 XSUBRN XSFRRMXJWKDW WKH JRYHUQPH
FRPSHOQW@BHADW D QW HH H®IJ DAFFRMWWK H WRMAHRFQWHED FH SW LY H
PHWRREREHYHU WKH PDMRWKMUYH B WHI GHW WXW HVWRH$&$ WKDW VX
RSSRVLQJ YLHZ LQ SDUWLFXODU WKH LQDSSOLPBDEKBLW\ Rl WK
'"HSDUWPHQW\D VWHS IXUWKHU V@JIJWKWW L Q ) LVREPBIE WIGH\VGE RORW
KDYH D FRPSHOOLQJ LQWHUHVW LQ FRQWUDFHSWLYH FRYHUDJH
ZKHWKHU WR LQFO X% RGL WRQW KHK B JHHTFXIHWHPHQW PD\ UHVSRQ
WKLV GRWKYHU SURSRVDOV WRRHN[SWDING FROWQOGEASWDROHA FRX
VXVFHSWLEOH WR FKDOOHQJH E\ UHOLJLRXV REMHFWRUV ZKR PL
FRYHUBYHQ LI WKH\ LQFOX®& HPSRPH H[ WXEW WRD@MV LDO EXUGHQ R
H[HUFLVH DQG DUHORRWGQRUW R ZCH) 58D

5)5$ DSSOLHV ED G® lIHGHW DMVRVWDW XWHYV DGIPEWHG DIWHU LWV |
SXQOHVV VXFK ODZ H[SOLFLWO\ H[FOXGHV ¥X6RPBSSOLFDWLRQ E
OHJLVPR@AHRUQLQJ FIRIPOXGHYSRADXDIH H[FHSWLQJ WKRVH SUF
H[FOXGLQJ 5)%% BEODUPRI PAOREBXFHG L@ BVEKHRZBXBGRKDYH

225ave WOPHQYTV 3UHYHQWLYH &DUH $R®&) @s introduced Mayikd, R N),J
https://www.congress.gov/bill/115@tongress/senatall/1045; see also: RPHQ TV 3 U H Yith @Wsldervesls + H D

Campaign, H.R. 2355, 114th Corfi# (as introduced May 15, 2015jttps://www.congress.gov/bill/114th

congress/houskill/2355 VWDWLQJ WKDW LQ DIBSPOQWUYWKWHBIYEFHE FRYHUDJH UHTXLUHPI
WR ZRPHQ ~ WKH 3JXLGHOLQHV VXSSRUWHG XQGHU VXEVHFWLRQ D VKDOO E
form of contraception in each of the methods identified byFB&\] in its currenBirth Control Guide as well as

FOLQLFDO VHUYLFHY QHHGHG IRU SURYLVLRQ RI VXFK FRQWUDFHSWLYH PHWKF

223 SeeAffordability Is Access ActH.R. 3296, 116th Con&5 (as introduced June 14, 2019),
https://www.congress.gov/bill/116@ongress/houskill/3296/ (direcing WKH '"HSDUWPHQWY WR 3FODULI\ WKDW
contraceptives pursuant to section 2713(a)(4) of the Public Health Servi(¢42Ad.S.C. 300gdi3(a)(4)) includes

coverage of ovethe-counter contraceptive methods approved by the [FDA], even if the enrollee does not have a

prescription for the contraceptivg S. 1847, 116th Con&5 (as introduced June 13, 2019),
https://www.congress.gov/bill/116#tongress/senateill/1847/ (same).

224Burwell v. Hobby Lobby Stores, Inc., 573 U.S. 682, 728 (2014).
2251d. at 727.

226 |n the 2019 Final Ruleshé Departments indicated that they no longer believed that applying the contraceptive

FRYHUDJH UHTXLUHPHQW WR REMHFWLQJ HQWLWLHY VHUYHG D FRPSHOOLQJ JF
of section 2713(a)(4) [(pertaining to preventivevgees for women)] and the ACA evince a desire by Congress to grant

a great amount of discretion on the issue of whether, and to what extent, to require contraceptive coverage in health

SODQV "~ ZKLFK 2LQIRUP>HG@ WKH 'HS D uteveRtHnQniahd4ting the ¢dvexagdtondlittes Z KHWKHU W
FRPSHOOLQJ >RQH@ ~ Sup@holdlBIXaV57 @B WLR Q

227 SeeGonzales v. O Centro ESpiLWD %HQHILFHQWH 8QLDR GR 9HJHWDO 8 6

argues that the existence af@gressionaéxemption for peyote does not indicate that the Controlled Substances Act

is amenable tqudicially craftedexceptions. RFRA, howeveplainly contemplates thaburtswould recognize

exceptiond WKDW LV KRZ WKH ODZ ZRUNV ~

22842 U.S.C. 000bbk3(b).
229 See, e.g.Access to Birth Control Act, H.R. 2182, 116th Cong. @&s introduced Apr. 9, 2019),
https://www.congress.gov/bill/116#pngress/houskill/2182 The Religious Freedom Restoration Act of 1993 (42

U.S.C. 2000bb et seq.) shall not provide a claim concerning, or a defense to a claim under, aitt®yverguidvide a
basis for challenging the application or enforcement of a covered title.
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SURKLEEMPS® P\BIU WKDW HVWDEOLVKHV RU PDLQWDWRKN D JURXS
SGHQ\>ERYKWUDJH RI D VSHFLILF KHDOWK FDUH LWHP RU VHUYLFH
RU VHUYLFH LV UHTXLUHG XQGHU DQ\ SURYLVLRQ RI )HGHUDO Ol
WKHUHRRGHEULWKYVWBYGZODSHISY KDY H ® OPR CGRRBBW YV W
LWVHO| 6LRIWDRGXFHEVLQ ERWK FKDPEHUV WKLV ¥RQLFEMVYV ZR)
VFUXWLQ\GRMYQTGPOW®SEOL Y RV\SHY RDQDEVRYQ¥DRGIRQJODZ RU
LPSOHPHQWDWLRQ WKDW SURVYYGWHR/ IRU R IBWTMOLQ\HYRU SDRKL
FRYHUDJH IRU DQ\ KHDOWK FDUH LWHP RU VHUYLFH

IDZWKDW PDNH 5)5$ LQDSSOLFDEOH WR WKH FRQWUDFHSWLYH FI
IRUHFORVH FKDOOHQJHV EDV H& +RZ NWKH) ) DNHSUE E ARG &0V H
([HUFLVH FODLPY DUH SRWHQWLDOO\ VXEMHFW WRVHGHVV VWUL
REMHFWLRQV EHFDXYV HWRKRXHPEGCSROR P W R X UMY KR @/ YV KH ) WK H
([HUFLVH &0ODXVH W\SLFDQ®RXY\HGRPY QW W R HEERNIEG W UHP G MOLLRXY
WR JHQHUDOO\ #®SSOLFDEOH ODZV

2ZWKHU DSSBRDWUDFEFWRWLYH FRYHUDJH KDYH IRFXVHG RQ DFFRP
UHOLJLRXV6REM HARXREWWRE M HF W LIQD YHHP G ORI\HHWW H GRW R BW &R QJUH\
DYRLG RU BXQGRIJW RQ UHOHVLRXYLREMWHRSDRDWH FRQWUDFHSWL
H[SDQGLQJ DFFHVV WR SURJUDPV WKDW SURXMLBPSIORWH BR QWWRU D |
SURYLGH WRYEYORRYHWBEB HY'HH L. QWRBD YK MNHSDUDWHDOR UVYKHG D U:
WIGHUHFWHRGHURO OD PX QG 8B G DI ¥ PXRV K R UERWQ WMRD H HVE WQ @ H

VHUYLFHV WR VRPAHP ZRREMUFRRYHGH FRYHUDJH IRU VXFK VHUYLF

230protect WR P Hs@igalth From Corporate Interference Act of 20842578, 113th Cong.&a)£b) (as introduced

July 9, 2014)https://www.congress.gov/bill/113#tongress/senatall/2578; H.R. 5051, 113th Cong.4a)£b) (as

introduced Julyd, 2014) https://www.congress.gov/bill/113#tongress/houskill/5051 7KH 3)LQGLQJV" VHFWLRQ RI1 V
6HQDWH YHUVLRQ V Wibtgvde tosedonistéhKwrithEHe G angrebsiondl intent in endBifiRA], and

with the exemption for houses of worshipdaan accommodation for religioushffiliated nonprofit organizations with

objections to contraceptive coverage 6 T %RWK ELOOV VWDWHG WKDW WKH '"HSDUWPHQW
the religious employer exemption and the accommodation ggdoe eligible organizations were to apply. S. 2578,

§4(c); H.R. 5051, &(c).

231Do No Harm Act, H.R. 1450, 116th Cong3§as introduced Feb. 28, 201B)tps://www.congressay/bill/116th
congress/houskill/1450; S. 593, 116th Cong. 3 (as introduced Feb. 28, 201B}tps://www.congress.gov/bill/116th
congress/senataill/593.

2%23ee generallgity R1 % RHUQH Y )ORUHYV 8 6 VWDWLQJ WKDW &RQJUHYV
GHWHUPLQH ZKDW FRQVWLWXWHYVY D FRQVWLWXWLRQDO YLRODWLRQ’

233 By way of illustration, pior to the federal contraceptive coverage requirement, the highest toGdiornia and

New York rejected Freexgrcise challenges to state law contraceptive coverage requirements in those jurisdictions

EDVHG RQ WKH 6 XS UH PEm@dyadtDifigios\H FnhitBéeRahadlicCharitieof Sacranento, Inc. v.

Superor Court, & P.3d 67, 94Gal. 2004)(reasoning, in a challenge brought by a nonprofit corporation affiliated with

WKH &DWKROLF &KXUFK WKDW WKH SODLQ VEmith§tenhdddid-ahd ebpellding tiad tieODLP ZRXOG
California law surived even strict scrutiny); Catholic Charities of Diocese of Albany v. Serio, 859 N.E.2d 459, 465

(N.Y. 2006) (reasoning th&mithSRVHG 3DQ LQVXSHUDEOH REVWDFOH WR SODLQWLIIVY IHGH

234 See, e.g.Burwell v. Hobby Lobby Storesnc., 573 U.S. 682, 728 37KH PRVW VWUDLJKWIRUZDUG ZI
doing this would be for the Government to assume the cost of providing the four contraceptives at issue to any women

who are unable to obtain them under their heialtlurance policies du¢ R WKHLU HPSOR\HUVY UHOLJLRXV REM
Sharpe Holdings, Inc. v. HHS, 801 F.3d 927, 945 (8th Cir. 2015) (reasoning that on the limited record before it, the

government had not shown the infeasibility of the alternatives proposed by the plaintiffsi bloQ Bitb&idiés?3

reimbursements, tax creditR U WD[ GHGXFWLRQV W RfoH{RedBIRBUdh \bf cdhtdadeptyes htQ J 3

community health centers, public clinics, and hospitatk mcome EDVHG VXSSRUW’
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UHBXMW RU PRUDX HKHPSWXABH LV DOVR WKH VXEMHGW WKISHQGLQ
HIILFDF\ RI VXFK SURSRVDOV LQ PDLQWDLQLQJ RU LQFUHDVLQJ |
VFRSH RI WKLV UHSRUW DOWHUQDWLYHV WKDW GR QRW LQYROY
FRQWUDFHSWRY  RWRMHUDVH WDNH DQ DFWLRQ WKEWDUHVXOWYV L
WKLUGFBROB\WUWHGXFH WKH SRWHQWLDO IRU ERWK 5)5%$ DQG J)UHH

2WKHILR SRV D GAR @ HIN NH R S WFLRRQQAY U\DFRR-NSHBIDEHH UHHRHUQMQ W L W L H V
ZLWK UHOLJLRXV R YRRRN[D® FEEHD HWKARIQW\ 3SURWHFWLRQ $FW RI
ZRXOG KDYH SURK EBER S/GIHP H-AWIXLRPI @ ®\U UK@URHTE /S Y@W R
UHTXLULQJ DQ\ LQGLYLGXDWDRH R D WWWU MOR JDPURLYRGE IR F FRIK) W U D
ZKLFK WKH LQGLYLGXDO RU HQWLW\ LV RIEKPWHELR® \B RN FE ZRX\D
KDYH LQFOSIBFHLDDQUXKBH $&$ V \WKDHDION KWKO®MQ DV KDOO QRW EH FR
KDY HHI® MOR SWRMWMLGHHTXLUHG SUHY HRM WWKHH KE-DD/Q W KV K ID WY WHKHV S O
SURYLGH RU SD\ IRU FRYHUDJH RI VWHUL®L§DWURQLBUGFRQWUD
RU SD\LQJ IRU VXFK FRYHUDJH LV FRQWUD UR I WRK W K/IS RIGI\DR.U L R X
RWKHU HQWLW\ RITHULQJ WKH SODQ RU % VXFK FRYHUDJH LQ
WR WKH UHOLJLRXV RU PRUDO EHOLHIV Rl WRKHBRWRIQDVHU RU E
VWDWXWRU\ HHHPBQYWRQWV HASRVWKH  FRLYIJHKWAD DFY ROHSVKIX ADNPIHROQVR Y H U
WKH 'HSDMDWRWHKRWLW) XQGHU WKH $&$ SWR2R QM DW 8 LADIWVRIQJRULFDC
EURDGHU H[HPSWLRQV FRXOE5Y RGX)FH M KH S RMYHHQMKLLDGDO HRQJ B V
WLRHKH\ FRXOG LQF U H DW\M DVE IOH VSUPRMBWM RVD IRHKVRH A KIDLOROXHI® WH Y QO L
UHVSRQWH SDR GHRBBWLRQV LQ WK H* :KL)Q P DWOK BXEXHKDHPH &RXUW
VDLGWKBWH LVSORR P QRWEHWZRILNIDNW KFHLVH &ODXVH DQG WKH

235 Compliance With Statutory Program Integrity Requirements, 84 Fed. Reg. 7,714, 7,734, 7,787 (Mar. 4e2019);
alsoCRS In Focus IF1114Zjtle X Family Planning Program: 2019 Final Ruley Angela Napiliand Victoria L.
Elliott.

2%3ee,e.g. &DOLIRUQLD Y $]DU ) G WK &LU SHU FXULDP VWD\LC
SUHOLPLQDU\ LOMXQFWLRQV EORFNLQJ WKH UXOHTV LPSOHPH@¥WDWLRQ XSRQ |
in showing that the rule was valid)y HK 1J HQ E D 92F FJ3d D0@3)1848 (9th Cir. 2019).

237 Cf. Sharpe Holdings, Inc. ) G D VEven if the ACA requires that insurance issuers and group health plans
include contraceptive coverage redass of whethejthe plaintiffs] self-certify, it also compelfthe plaintiffs]to act in

a manner that they sincerely believe would make them complicit in a grave moral wrong as the price of avoiding a
ruinous financial penalty.. . [I]f one sincerely lieves that completing Form 700 or HHS Notice will result in
conscienceviolating consequences, what some might consider an otherwise neutral act is a burden too heavy to bear.
vacated and remanded subnom+6 Y &16 ,QWTO OLQLVW@RIEV 6 &W

238H.R. 4396, 113th Cong 3(a)(as introduced Apr. 3, 2014)ttps://www.congress.gov/bill/113#tongress/house
bill/4396.

2391d. § 3(b); see alsdHealth Care ConsciencedRts Act, H.R. 940, 113th Cong. (as introduced Mar. 4, 2013),
https://www.congress.gov/bill/113#tpngress/houskill/940 (amending the ACA title that includes the preventive

health services coverage requiremew!sR VWDWH WKDW 3QR SURY tequirB & issueoKHeslthw L W O H VKI
insurance coverage or the sponsor of a group health plan to include, in any such coverage or plan, coverage of an

abortion or otheitem or service to which such issuer or sponsor has a moral or religious obje@&G VWDWLQJ WKDW DQC
UHJXODWLRQ WKDW YLRODWHYVY WKDW UHVWULFWLRQ PXVW QRW EH 3JLYHQ OHJ

240 seePennsylvania v. President United States, 930 F.3d 543, 57i(3019) Nothing from § 300gg.3(a) gives
HRSA the discretion to wholly exempt actors of its choosing from providing the guidelines sérvices.

241 See, e.g First Amended Complaint for Declaratory and Injunctive Relief § €28fornia v. HHS, 351 FSupp. 3d

1267(N.D. Cal. 2019) (No. 1-&v- 30\ SURPXOJDWLQJ WKH QHZ ,)5V 'HIHQGDQWYV KDYH Y
Establishment Clause because the IFRs do not have a secular legislative purpose, the primary effect advances religion,

especially in that theylpce an undue burden on third parfigle women who seek birth control, and the IFRs foster

H[FHVVLYH JRYHUQPHQW HQWDQJOHPHQW ZLWK UHOLJLRQ ~
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(VWDEOLVKPB¥QW EDPXIMHV WR EWHRDVIGHQFERARWRKEGDWLRQV OLNH Wk
([HPSWLRQ DQG WKHIQRUPRP(RHPEWEB®QLQ WKDW VSDFH

,Q WKH ILYH \H{REE V LREFER WK RG DWWIBHRRIDWHG VL[ GLIIHUHQW
FRQFHUQLQJ WKH FRQW UD FWSBDYH H R QHSWDH W L GH T UBI® DG P L Q |
PDUNHGLDR WSRLMW LQ WE) $HSIDOFERMENS UHPH &RXUW XQGHUZHGCG
RZQ FKDQJHV ZLWK WKH D-XSRAEAWIR DM FFIRM R/ D FRIQWLQXH WR
FKDOOHQJHV W R LW KHNVY HPTR\W W HPEHRIQ) WHIVW H WKW LRIQFWXWLYH DQG
-XGLFRDOD®OYH D UROHIWRWHIDLQQY HWHHVWY DW VWDNH DQG WKH
DFKLHQHEKH \HDUV DKHDG
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242 ocke v. Davey, 540 U.S. 712, 738 LOQOWHUQDO TXRWDWLRQ PDUNV DQG FLWDWLRQ RF
WKHUH DUH VRPH VWDWH DFWLRQV SHUPLWWHG E\ WKH (VWDEOLVKPHQW &ODX

2433eeCalifornia v. HHS, 351 F. Sip. 3d 1267, 12982 (N.D. Cal. 2019) REVHUYLQJ WKDW ZKHWKHU 35)5% RS
as a floor on religious aoommodation RU 3D FHLOLQJ LQ WHUPV RI ZKDW LW DXWKRUL]JHV RU U
what appears to be a complex issue at the intersection of RFRA, Free ExerciseahlishEsint Clause
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